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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), Respondent United States
Environmental Protection Agency (“EPA”) states as follows:
A.  Parties and Amici

All parties and amict are identified 1n Petitioners’ briefs.
B. Rulings under review

Petitioners seek review of EPA’s final rule “A1r Quality Designations for the
2010 Sulfur Dioxide (SO,) Primary National Ambient Air Quality Standard--Round
2,7 81 Fed. Reg. 45,039 (July 12, 20106).
C. Related cases

Challenges to two area designations promulgated as part of the above final rule
were severed and held in abeyance by this Court. Nos. 17-1173 & 17-1174; 17-1227.

Petitions for review challenging four Texas area designations promulgated in a
Supplement to the above final rule, 81 Fed. Reg. 89,870 (Dec. 13, 2016), are pending
before the Fifth Circuit and have also been held in abeyance. See Dkt. No. 17-60088

(and consolidated cases) (5th Cir.).
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JURISDICTION AND STANDING

Petitioner Kansas City Board of Public Utilities (“the Board”) lacks standing to
challenge EPA’s designation of Wyandotte County, Kansas, as unclassifiable i regard
to the 2010 1-Hour Sulfur Dioxide (“SO,”) Primary National Ambient Air Quality
Standard (“2010 SO, NAAQS”). Argument § III(A) sufra. Otherwise, the Court has
jurisdiction over these petitions under 42 U.S.C. § 7607(b)(1), which provides for
review 1n this Court of final actions taken by EPA under the Clean Air Act (“CAA” or
“Act”) that are either nationally applicable or of nationwide scope and effect.

ISSUES PRESENTED

The Act calls on EPA, i1 conjunction with affected states, to designate the air
quality status of all areas of the country with respect to each national ambient air
quality standard, or NAAQS. The mertts 1ssues presented in this case involve whether
EPA reasonably considered and weighed technical data in determining the appropriate
atr quality designations for the 2010 SO, NAAQS for three separate areas: Colorado
Springs, Colorado; Gallia County, Ohio; and Wyandotte County, Kansas. In the first
two cases, environmental and citizen groups contend that EPA could have and should
have used air quality modeling to support a more stringent designation of
“nonattainment” rather than “unclasstfiable.” In the third case, the Board argues that
available emissions data supported a designation of “unclassifiable/attainment” rather

than “unclassifiable.” These challenges present the following questions:
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(1)  The Colorado Springs, Colorado, designation:

Did EPA reasonably designate the Colorado Springs area as “unclassifiable”
where both EPA and the State of Colorado determined that modeling proffered by
commenters utilized airport meteorological data that was unrepresentative of the area,
and the Agency otherwise lacked sufficient data to determine whether the area had
attained the standard?

(2)  The Gallia County, Ohio, designation:

Did EPA reasonably designate the Gallia County area as “unclassifiable” where
atr quality modeling submitted by the State utilized flawed background concentrations
and, considered as a whole, the data before the Agency did not allow 1t to determine

whether the area had attained the standard?

(3)  The Wyandotte County, Kansas, designation:

a. Does the Board have standing to challenge EPA’s designation of the
Wyandotte County, Kansas, area as unclassifiable in regard to the 2010 SO, NAAQS,
gtven that an unclassifiable designation imposes no new requirements on either the
State or sources of SO, in that area?

b. If the Board has standing, did EPA reasonably designate the Wyandotte
County area as unclassifiable based on the data before the Agency at that time, rather
than relying on speculation regarding the effect of an emussions limit that was not yet

federally enforceable or in effect?
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STATUTES AND REGULATIONS

Relevant statutes and regulations are set forth in the attached Statutory and

Regulatory Addendum.
STATEMENT OF THE CASE

Petitioners challenge a final rule 1ssued under the Clean Air Act, wherein HPA
designated the attainment status of 61 areas of the country 1n regard to the 2010 SO,
NAAQS. See Air Quality Designations for the 2010 Sulfur Dioxide (SO,) Primary
Nattonal Ambient Air Quality Standard—Round 2, 81 Fed. Reg. 45,039 (July 12,
2016) (“Round 2 Rule”). Petitioners object to three of those designations, disagreeing
with EPA’s analysis and reliance (or failure to rely) on certain modeling data. But
these are technical 1ssues, regarding which EPA 1s entitled to substantial deference.
Petitioners’ disagreements with EPA’s judgments regarding the reliability of modeling
and other data are msufficient grounds to overturn the challenged designations.

BACKGROUND

1. The Clean Air Act and the NAAQS program

The Clean Air Act (“CAA” or “Act”), 42 U.S.C. §§ 7401-7671q, establishes a
jomnt state and federal program to address air pollution. Among other things, it directs
EPA to establish air quality standards for certain pollutants that may reasonably be
anticipated to endanger public health and welfare, 42 U.S.C. {§ 7408-09. These
national ambient air quality standards, or NAAQS, specify the maximum permissible

concentration of a pollutant in the ambient air. Id § 7409. Primary NAAQS are

3
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those that EPA determined are requisite to protect public health with an adequate
margin of safety, whereas secondary NAAQS protect the public welfare from any
known or anticipated adverse effects (on, e.g., soils, water, vegetation, or wildlife)
assoctated with the presence of an air pollutant in the ambient air. See 42 U.S.C. §
7409(b); see also § 7602(h) (defining “welfare”).

Once it promulgates a NAAQS, EPA must designate all areas of the country as
“attamnment,” “nonattatnment,” or “unclassifiable” for that NAAQS. 42 U.S.C.
§ 7407(d)(1). Nonattamnment areas violate the NAAQS or contribute to NAAQS
violations n a nearby area; attainment areas meet the NAAQS; and unclassifiable
areas are those which EPA cannot classify on the basis of “available information” as
meeting or not meeting the NAAQS. Id. § 7407(d)(1)(A)(@)-(1m1).

Once EPA promulgates a NAAQS, states have three years to adopt state
implementation plans (“SIPs”) to implement, maintain, and enforce that NAAQS.
42 US.C. § 7410(a). For areas that EPA designates as nonattainment, states must also
submit SIPs that include measures to provide for attainment of the NAAQS “as
expeditiously as practicable, but no later than 5 years from the date [of the
nonattainment designation|,” including measures to reduce emissions of relevant
pollutants. Id §§ 7502(2)(2), 7502(c), 7514-14a.

2. The 2010 SO, NAAQS

Among other pollutants, EPA has promulgated NAAQS for sulfur dioxide, or

SO., a gas emitted by electric utilities and other industrial facilities through the

4
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combustion of fossil fuel. See 75 Fed. Reg. 35,520, 35,524 (June 22, 2010). Short-
term exposures to SO are linked to “an array of adverse respiratory effects including
bronchoconstriction and increased asthma symptoms.” 81 Fed. Reg. at 45,041.
Studies have shown “a connection between short-term exposure and mcreased visits
to emergency departments and hospital admissions for respiratory dlnesses,
particularly 10 at-risk populations including children, the elderly and asthmatics.” 1d
EPA first promulgated a primary NAAQS for SO, in 1971.1 36 Fed. Reg. 8186
(Apr. 30, 1971). Over the following decades, EPA considered revising the SO,
NAAQS, see 75 Fed. Reg. at 35,522, but in 1996 the Agency decided not to do so. See
61 Fed. Reg. 25,566 (May 22, 1996). The American Lung Association challenged that
dectsion, and this Court concluded that EPA had not adequately explained its
determmation that no revision to the SO, NAAQS was appropriate and remanded the
rule to the Agency. Am. Laung Ass’n v. EPA, 134 F.3d 388 (D.C. Cir. 1998). In
response, EPA collected and analyzed additional air quality data, and in 2006 the
Agency inittated a review of the SO, primary NAAQS. See 75 Fed. Reg. at 35,523.
On June 22, 2010, EPA promulgated a final rule revising the SO, primary

NAAQS. 75 Fed. Reg. 35,520. The new 1-hour standard® was set at 75 patts pet

' EPA has also promulgated a secondary NAAQS for SO, but this case concerns only
the primary SO, NAAQS promulgated in 2010.

> EPA had previously issued 24-hour and annual standards; in the 2010 rulemaking,
EPA 1ssued a new short-term (1-hour) standard to address health effects associated
with short-term SO, exposures. See 75 Fed. Reg. at 35,523-27.

5
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billion (ppb), based on the three-year average of the annual 99th percentile (i.e., the
annual fourth-highest) one-hour daily maximum concentration. Id. at 35,539-41.
EPA then began the process of designating all areas of the country as etther
attainment, nonattainment, or unclassifiable in regard to the revised standard.

3. The SO, designations process

CAA section 107(d) describes the designations process. 42 U.S.C. § 7407(d).
States must submit their recommended designations for all areas within their borders
within a year of the promulgation of a new or revised NAAQS. Id § 7407(d)(1)(A).
EPA must notify states of any proposed modifications to those recommended
designations at least 120 days before promulgation of a final designation. Id.
§ 7407(d)(1)(B)(11). EPA 1s not required to provide public notice or an opportunity
for comments during the designations process, although it may elect to do so. See 7d.
§ 7407(d)(2)(B). Ultimately, the Act requires the Agency to promulgate designations
within two years of the 1ssuance of a NAAQS, although EPA may extend that period
for an additional year mn certain circumstances. 42 U.S.C. § 7407(d)(1)(B)@).

Congress has not specified the type, quality, or quantity of “available
information” required for EPA to determine an area 1s meeting or not meeting a
NAAQS under section 7407(d)(1). Congress did, however, direct EPA to establish an
atr quality monitoring system to collect data to be used in conjunction with SIPs, see

42 U.S.C. § 7619(a), and EPA reasonably determined that the regulations
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implementing that direction should also apply to monitoring data relied on for area
designations. These monitoring regulations are set forth in 40 C.F.R. pt. 58.

While EPA has typically relied on monitoring data when characterizing air
quality for most NAAQS pollutants, EPA has also consistently interpreted 42 U.S.C.
§ 7407(d)(1) to allow the use of modeling analyses to characterize air quality i regard
to the SO, NAAQS, including where monitors do not adequately characterize peak
concentrations in an area.” EPA’s regulations addressing air quality models are found
in 40 C.F.R. pt. 51, Appendix W (“Guideline on Air Quality Models”). Among other
things, Appendix W provides information about how to formulate models, including
AERMOD (American Meteorological Society/ EPA Regulatory Model), the Agency’s
preferred near-field dispersion modeling system, and how to use such models to
estimate ambient concentrations of air pollutants. See 40 C.F.R. pt. 51, App. W § 4.2.

EPA has also provided guidance addressing the collection of air quality data for
SO, NAAQS designations processes. On March 24, 2011, EPA 1ssued guidance to
assist states with their 2010 SO, NAAQS designations submissions, discussing the use
of both monitormg data and modeling analyses when characterizing air quality in
regard to the 2010 SO, NAAQS. See 81 Fed. Reg. at 45,043. EPA updated 1ts

designations gutdance 1 a March 2015 memorandum (the “Page Memo”), identifying

38ee 43 Fed. Reg. 8962 (Mar. 3, 1978) (final designations for the 1971 SO, NAAQS);
43 Fed. Reg. 40,502 (Sept. 12, 1978) (“the EPA’s policy related to designations for
SO, permit the use of either modeling or monitoring to determine attainment status”).

7
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factors that the Agency would evaluate 1n determuning whether areas are m violation
of the 2010 SO, NAAQS, mncluding modeling analyses and monitoring data.”

EPA supplemented that guidance with two non-bindmg technical assistance
documents, the SO, NAAQS Designations Modeling Technical Assistance Document
(“Modeling TAD”) and SO» NAAQS Designations Source-Orniented Monitoring
Technical Assistance Document (“Monitoring TAD”), i order to asstst states and
other parties 1n characterizing air quality through air dispersion modeling or ambient
air quality monitoring.”> The Modeling TAD points states and other stakeholders to
Appendix W as the primary source of mformation regarding the formulation and use
of models, but explains that, for the purpose of SO, designations, modeling analyses
should be based on existing air quality rather than emission limits indicating future
attamment. See Modeling TAD at 3-4 JA XX). Accordingly, the Modeling TAD
recommends, znter ala, that when modeling air quality based on plume dispersion
from SO, sources, parties should use the most recent three years of actual emissions
from those sources as well as the most recent three years of meteorological data, as
that approach simulates whether a monttor would have demonstrated attamment of

the 2010 SO, NAAQS. Modeling TAD at 4, 9-10 JA X, XX-XX). The Modeling

* See EPA-HQ-OAR-2014-0464-0030, Memorandum from Stephen D. Page, Director
of EPA’s Office of Air Quality Planning and Standards (“Page Memo”) (JA XX-XX).

5 See EPA-HQ-OAR-2014-0464-0203 (Feb. 2016 Modeling TAD) (JA XX-XX) and
EPA-HQ-OAR-2014-0464-0204 (Feb. 2016 Monitoring TAD) (JA XX-XX).
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TAD and the Page memo also identify the circumstances m which EPA considers 1t
approprate to use sources’ allowable emissions (instead of actual emisstons). [d at 10
& 21 (JA XX); Page Memo at Attachment 2 at 2 (JA XX) (“|w]e would also consider
any additional mformation we recetve on federally-enforceable emussions controls . ..
which will require compliance before final designations are 1ssued”).

In 2015, EPA promulgated a final rule requiring states to provide air quality
assessments for areas with sources of SO, that emitted at least 2,000 tons per year
(tpy) or were listed by EPA or a state or local agency. Data Requirements Rule for
the 2010 1-Hour [SO, NAAQS], 80 Fed. Reg. 51,052 (Aug. 21, 2015) (“Data Rule”).
The Data Rule set up a process and timetable for states’ submission of air quality
assessments, which could be based on either monitoring data or modeling analyses.

Id at 51,054. In lieu of those air quality assessment requirements, states could instead
opt to impose federally enforceable and in-effect emission limits that would keep
sources’ emissions under 2,000 tpy, or document the shutdown of the source, by a
spectfied deadline. Id EPA explained that such mformation “may be used by the
EPA m future actions to evaluate areas’ atr quality under [the SO, NAAQS], mcluding
area designations and redesignations, as appropriate.” Id. at 51,052.

4. EPA’s first two rounds of 2010 SO, NAAQS designations

EPA 1ssued its first round of designations for the 2010 1-hr SO, NAAQS m
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2013,% addressing 29 areas that, “based on recorded air quality monitoring data
showing violations of the NAAQS, do not meet the 2010 SO, NAAQS” or that
“contribute to SO, air pollution 1n a nearby area that does not meet the SO,
NAAQS.” 78 Fed. Reg. 47,191 (Aug. 5, 2013) (the “Round 1 Rule”). Industry
petitioners challenged two of those area designations, but this Court upheld as
reasonable EPA’s determination that the areas were in nonattainment. Treasure State
Res. Indns. Ass’n v. EPA, 805 F.3d 300 (D.C. Cir. 2015).

EPA explained in the Round 1 Rule that, because it was not yet prepared to
tssue designations for the remainder of the country due to a lack of data, it would
address all other areas “in separate future actions.” 78 Fed. Reg. at 47,191. After
being sued by environmental groups, the Agency negotiated a consent decree setting a
schedule for the remaming designations, which was entered by the district court mn
2015 and upheld by the Ninth Circuit last year.”

In July 2016, EPA issued the Round 2 Rule, which contained a portion of the
Agency’s second round of designations for the 2010 SO, NAAQS. 81 Fed. Reg,

45,039. EPA addressed 61 areas in 24 states, designating 4 areas as nonattamnment, 16

¢ As permitted by the Act, see 42 U.S.C. § 7407(d)(1)(B)(1), EPA had extended its
designations deadline by a year. 77 Fed. Reg. 46,295 (Aug. 3, 2012).

" See Consent Decree, Sierra Club and Natural Resources Defense Council v.
McCarthy, No. 3:13-¢v-3953-S1, Doc. #163 (N.D. Cal., entered Mar. 2, 2015); Sierra
Club v. North Dakota, 868 F.3d 1062 (9th Cir. 2017) (upholding Consent Decree).

10
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areas as unclassifiable, and 41 areas as “unclassifiable/attainment,”®

and provided the
basis for its decisions in, inter alia, a response to comment document’ (“RTC”) and
technical suppott documents (“ISDs”). Id at 45,040-41, 45,044. Only a handful of
those designations have been challenged.

In these consolidated cases, Petitioners Samuel Masias et al. (the “Mastas
Petitioners”) challenge EPA’s designation of the Colorado Springs, Colorado, area as
unclassifiable instead of nonattainment; Petitioner Sterra Club challenges EPA’s
designation of Gallia County, Ohio, as unclassifiable instead of nonattainment; and
Petitioner the Board challenges EPA’s designation of Wyandotte County, Kansas, as
unclassifiable instead of unclassifiable/attainment. Challenges to two other area
designations were held 1 abeyance after EPA indicated its intent to revisit those
designations. Doc. #1702751. Finally, petitions challenging four Texas area
designations promulgated in a Supplement to the Round 2 Rule, 81 Fed. Reg. 89,870

(Dec. 13, 2016), are before the 5th Circuit, but have also been held in abeyance

pending EPA administrative action. See Dkt. No. 17-60088 (5th Cir.).

8 As in prior rulemakings, in the Round 2 Rule EPA used the term

“unclassifiable /attainment,” rather than “attainment,” for areas where air quality data
demonstrated attatnment or where EPA had reason to believe areas were likely in
attainment and do not contribute to nearby violations. See 81 Fed. Reg, at 45,041 n.3;
Page Memo, Attachment 2 at 1 (JA XX) (“While states have and may continue to
submit designations recommendations identifying areas as ‘attainment,” the EPA
expects to continue its traditional approach . . . of using a designation category of
‘unclassifiable/attainment’ for areas that EPA determines to meet the NAAQS.”).

? EPA-HQ-OAR-2014-0464-0389 (JA XX-XX).
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SUMMARY OF ARGUMENT

The Colorado Springs area designation

EPA’s designation of the Colorado Springs area as unclassifiable, rather than
nonattamnment, was reasonable. Petitioners suggest that modeling submutted by
certain commenters supported a nonattainment designation, but EPA reasonably
concluded that the meteorological data mncorporated into that modeling 1s not
representative of the Colorado Springs area and therefore did not provide a sufficient
basts to designate that area as being i attainment or nonattamnment. Specifically,
information submitted by the State as well as recent on-site meteorological data from
the major SO, source in the area, the Martin Drake Power Plant, indicated that there
are meaningful differences between wind patterns at, and the terramn surrounding, the
Drake plant and the Colorado Springs Airport meteorological station. An
unclassifiable designation is reasonable based on this mismatch.

Furthermore, Petitioners” argument that EPA treated Colorado Springs
differently than four areas designated as nonattamnment in the Round 2 Rule fails at
the outset because Petitioners did not ratse that argument in comments and thereby
watved it. In any event, EPA did not apply a different standard to Colorado Springs.
Rather, there were critical differences between the meteorological data supporting
EPA’s nonattainment designations for the other four areas and the Colorado Springs
Airport meteorological data, and EEPA reasonably concluded that the latter was not

representative of the area based on facts and data specific to that area.
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The Gallia County area designation

EPA reasonably designated the Gallia County, Ohio, area as unclassifiable after
concluding that the State’s 2016 modeling understated background concentrations,
but overstated recent actual emissions from the relevant SO, sources. The Sierra Club
argues that HPA could easily have fixed the State’s modeling by using “basic
arithmetic” to eliminate the improper reduction to background concentrations. But
Sterra Club distorts and oversimplifies this technical 1ssue: EPA could not simply
subtract one background concentration value from the State’s design value and add 1n
another to fix the modeling. Rather, because the State used variable background
concentrations, EPA would have had to recalculate hourly SO, concentrations at
thousands of locations in the area over a three-year period. Moreover, EPA had an
additional concern regarding the modeling; specifically, that the most recent three
years of actual emissions from sources 1n the Gallia County area were lower than
those used by the State 1n 1ts model. With one flaw 1n the State’s modeling pomting
towards one outcome and another pomting towards the opposite outcome, EPA
reasonable concluded that the “available nformation” did not show whether the area
had attained, or not attained, the NAAQS and designated 1t as unclassifiable.

42 U.S.C§ 7407 (DA ).

The Wyandotte County area designation

Petitioner Kansas City Board of Public Utilities (“the Board”) lacks standing to

challenge EPA’s designation of the Wyandotte County, Kansas, area as unclassifiable
13
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rather than unclassifiable /attainment. Those designations are functionally equivalent
under the Act and EPA’s regulations. In eitther case, the Board would not have to
impose additional control measures on its facility unless EPA took an additional,
independent action from the one challenged here by eirther re-designating the area as
nonattainment or finding the State’s SIP inadequate. Thus, the Round 2 Rule did not
injure the Board, and any hypothetical injury would not be redressed by an order
remanding the designation to EPA for a potential change to unclassifiable/attainment.
Even if the Board had standing, its challenge to the Wyandotte County
designation would fail because the information before the Agency in July 2016 did not
support an unclassifiable /attainment designation. The Board argues that such a
designation was appropriate based on modeling that relied on a new state emissions
limit for the nearby Veolia facility. But, consistent with EPA’s guidance as well as this
Court’s decision m Catawba County, N.C. v. EPA, 571 I'.3d 20, 43 (D.C. Cir. 2009), the
Agency reasonably declined to rely on that limit given that it was not yet federally
enforceable or 1n effect. EPA also reasonably declined to designate the area as
unclassifiable /attainment based on reduced actual emissions from the Veolia plant,
given that the Agency did not have information showing that those recent emission
reductions had resulted 1n the Wyandotte County area attamning the NAAQS.

STANDARD OF REVIEW

EPA’s Round 2 Rule and the area designations made therein are subject to
judicial review under the Administrative Procedure Act (“APA”), which provides that

14
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the Court may set astde HPA action found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). Under the
APA standard, agency actions are presumed valid if they “conform to certain minimal
standards of rationality.” Swall Refiner Lead Phase-Down Taske Force v. EPA, 705 IF.2d
506, 520-21 (D.C. Cir. 1983) (internal quotation marks and citation omitted). Thus,
the Court must affirm the designations challenged by Petitioners so long as EPA
“examine[d] the relevant data and articulate[d] a satisfactory explanation for its action
including a ‘rational connection between the facts found and the choice made.” Milk
Indus. Found. v. Glickman, 132 I'.3d 1467, 1476 (D.C. Cir. 1998) (quoting Motor 1" ehicle
Mfrs. Ass’n of U.S. v. State Farm Mut. Aunto. Ins. Colo., 463 U.S. 29, 43 (1983)).

Deference 1s especially appropriate when an agency acts “under unwieldy and
science-driven statutory schemes like the Clean Air Act.” Bluewater Network v. EEPA,
372 F.3d 404, 410 (ID.C. Cir. 2004) (internal quotation marks and citation omutted).
And 1n assessing whether EPA has satisfactorily explained its actions, the Court must
give an “extreme degree of deference to the agency when 1t 1s evaluating sctentific data
within 1ts technical expertise.” Awm. Farm Burean Fed'n v. EPA, 559 F.3d 512, 519
(D.C. Cir. 2009) (quotation marks and citation omitted).

Challenges to EPA’s statutory interpretations are governed by Chevron, U.S.A.,
Ine. v. Natural Resonrces Defense Conncil, Inc., 467 U.S. 837, 842-44 (1984). The Court
first inquires whether Congress “has directly spoken to the precise question at 1ssue,”

in which case the Court “give[s] effect to the unambiguously expressed intent of

15
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Congress.” Id. at 842-43. If the statute 1s “silent or ambiguous,” the Court considers
“whether [EPA’s| answer is based on a permissible construction.” Id at 843. This
Court has observed that 42 U.S.C. § 7407(d), describing the designations process and
defining the potential classifications, 1s “replete with the kinds of words that suggest a
congressional intent to leave unanswered questions to an agency’s discretion and
expettise.” Catawba Cty., 571 F.3d at 35; see also Miss. Commr’n on Envtl. Quality v. EPA,
790 F.3d 138, 154 (D.C. Cir. 2015) (“The Act calls for the EPA to make designations
‘on the basts of avatlable information.” 42 U.S.C. § 7407(D{1H(A) (). We have
repeatedly found similar language to be ambiguous . .7,

ARGUMENT

I. The Colorado Springs area designation was reasonable.

In the Round 2 Rule, EPA designated the Colorado Springs, Colorado, area as
unclassifiable. See 81 Fed. Reg. at 45,046. The Masias Petitioners challenge that
designation, arguing that EPA should have designated the area as nonattamnment
based on certain modeling submitted to the Agency by commenters. But EPA
reasonably concluded that meteorological data from the Colorado Springs Airpott, on
which that modeling was premised, was not representative of the area and that EPA
accordingly could not determine whether the area was meeting or not meeting the

2010 SO, NAAQS after considering all available nformation.

16
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A.  EPA reasonably concluded that the Colorado Springs Airport data
is not representative of the designated area.

The Colorado Springs Airpott lies outside the Colorado Springs area.™
Meteorological data from the airport could still have been used 1n determming
whether the area had attained the standard—if that data were representative of the
Colorado Springs area. But EPA reasonably concluded, based on all the information
available to 1t, that the Colorado Springs Airport meteorological data 1s not
representative of the Colorado Springs area, and so modeling based on that data
should not form the basis for designating that area as nonattainment.

Because there was a large source of SO, in the Colorado Springs area—the
Martin Drake Power Plant (“Drake”)—EPA had an obligation to designate that area
by July 2016." Accordingly, in September of 2015, the State of Colorado
recommended that the Colorado Springs area be designated as unclassifiable based on

“an assessment and characterization of air quality from the [Drake| facility and other

1" While so labelled for convenience, the Colorado Springs area includes only part of
Colorado Springs, plus certain other parts of El Paso County. 81 Fed. Reg. at 45,040.

W See Sierra Club et al v. EPA, No. 3:13-cv-3953-S1, Doc. #163 at 4,9 1 (N.D. Cal,,
Mar. 2, 2015). Petitioner incorrectly asserts that, by identifying areas contaming an
SO; source of a certain size (such as the Colorado Springs area) for designation by
July 2, 2016, the Consent Decree implied that those areas should be classified
nonattainment. See Masias Br. at 4 (the Consent Decree “bode towards a
nonattainment designation”). But the Consent Decree did nothing more than set a
schedule for EPA to designate the remaining areas of the country in a particular order
based on certain criteria; it cannot fairly be said to substantively counsel for or against
any particular designation outcome for any particular area. Seezd. at 6, 9 7.
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nearby sources,” including modeling. Colo. Final TSD' at 5-6 JA XX-XX)." In
making this recommendation, Colorado carefully considered whether, based on
EPA’s guidance on the subject, the meteorological data sets submitted by various
stakeholders were representative of the transport and dispersion of emissions from
the Drake plant, and had concluded that they were not. ™

EPA notified Colorado in eatly 2016 that the Agency intended to adopt the
State’s recommended designation based on EPA’s own assessment of all available
information. See 81 Fed. Reg. 10,563 (Mar. 1, 2016). EPA had extensively analyzed
the information submutted by the State and interested stakeholders, which included
modeling that relied on Colorado Springs Airport meteorological data and purported
to show violations of the NAAQS. Colo. Preliminary TSD® at 7-13 (JA XX-XX).
After publishing its response to the State’s recommendation and inviting public
comment,'® EPA recetved comments on its intended unclassifiable designation from

many parties, some of whom submitted additional modeling that they claimed showed

violation of the NAAQS. Colo. Final TSD at 7-8 (JA XX).

2 EPA-HQ-OAR-2014-0464-0393.

B See also EPA-HQ-OAR-2014-0464-0037 (Colo. Sept. 2015 submission), Attachment
at 8-15 (JA XX-XX).

Y See id., Attachment at 11-12 (JA XX-XX); EPA-HQ-OAR-2014-0464-0044 (Colo.
Sept. 2015 Meteorological Determination) at 1-5 (JA XX-XX).

B EPA-HQ-OAR-2014-0464-0154.
16 See 81 Fed. Reg. at 10,563-64.
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EPA analyzed that modeling extensively, concurring with some of the
parameters used but disagreeing with others. See Colo. Final TSD at 7-35 (JA XX-
XX); RTC at 20-32 (JA XX-XX). In1ts final Technical Support Document, EPA
identified the many concerns 1t had about each of the modeling analyses. For
example, EPA explained that several of the models assumed a population density near
the Drake plant that was inconsistent with census data. See Colo. Final TSD at 24, 27-
28, 30 & 32 (JA XX, XX-XX, XX & XX). One modeling analysis was based on
emissions data from an eatlier three-year period, 2011-2013, which was “much higher
than the most recent three years of SO, data from the [Drake| facility.” Id at 24 (JA
XX). Another was based on 2011 emissions data, the highest in recent years. Id. at 27
(JA XX). But the primary concern articulated by the Agency—common to all of the
modeling analyses submitted by commenters favoring a nonattainment designation
for the area—was that the modeling relied on unrepresentative meteorological data.
See Colo. Final TSD at 23, 27, 30-32, & 34 (JA XX, XX, XX, XX & XX).

EPA has explamned that the meteorological data used 1 a modeling analysts
should be representative of the area, as the representativeness of such data can be
critical to accurately predicting SO, concentrations. See Modeling TAD § 7.2 at 26 (JA
XX); RTC at 26-28 (JA XX-XX). The predicted pollutant concentrations at any given
location (receptor) mn the modeled area result from a combination of data used mn the

modeling to simulate dispersion, including meteorological conditions like wind speed,
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wind direction, temperature, and cloud cover.!” Therefore, the reliability of the
modeling is often dependent upon the representativeness of the meteorological
information used to construct the model. When determining whether meteorological
data 1s representative of the modeled area, EPA considers factors mcluding (but not
limited to) the proximity of the meteorological station to the area; the surrounding
terrain; and the period of time during which data are collected. See Modeling TAD §
7.2 at 26 (JA XX); 40 C.ER. Pt. 51, App. W § 8.4

Considering those factors, EPA reasonably concluded that the modeling
submitted by certain commenters 1 support of a nonattainment designation for the
Colorado Springs area did not use representative meteorological data. Colo. Final
TSD at 13-19 JA XX-XX); RTC at 22-22 (JA XX-XX). One commenter had used
meteorological data from various locations around the country, attempting to show

that the area was nonattainment regardless of which meteorological data was used,'®

7 See 40 C.E.R. Part 51, App. W. § 8.4.

¥ In response, FPA explained, inter alia, that the resulting data showed that SO,
concentrations varied significantly (by up to a factor of two) based on which
meteorological data set was used, and that EPA therefore could not conclude that the
area could be assumed to be violating regardless of the meteorological data used.
Colo. Final TSD at 19 & 30 (JA XX, XX); RTC at 28 (JA XX); see also Colo. Final
TSD at 17,19 & 25-28 (JA XX, XX, & XX-XX) (identifying other issues with this
modeling approach). Despite Petitioners’ arguments to the contrary, see Masias Br. at
12, EPA thus did analyze and explain why the meteorological data mnputs materially
affected the modeling results, and that representative meteorological data was needed
to base a determination of whether the area was meeting or not meeting the NAAQS.
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but that data was not representative of the Colorado Springs area and thus could not
form the basis for a nonattamment designation. See RTC at 28-30 (JA XX-XX).

The remarning modeling submitted by commenters favoring a nonattainment
designation for the Drake plant area incorporated the Colorado Springs Airport
meteorological data. EPA explained, however, that the information before 1t
indicated that wind patterns were substantially different at the airport as compared to
the area around the Drake plant. Colo. Final TSD at 15-16 (JA XX-XX); RTC at 21
(JA XX). Spectfically, winds at the airport “are driven by the higher terrain to the
north of the airport,” making wind directions at the airport predominantly northerly
and southerly, whereas winds at the Drake plant mostly flow northwest and southeast,
following the Fountain Creek Valley (especially during certain conditions when the

highest impacts from the Drake plant are expected to occur), as shown here:

21
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Colo. Fial TSD at 15-16, Figure 4 JA XX-XX). EPA also noted wind speeds at the
atrport were generally higher than at the Drake plant. Id. at 17 (JA XX). Moreover,
information submitted by the State showed that there were significant differences in
the terramn surroundimng the Drake plant as compared to the terramn surrounding the
Colorado Springs airport, which would result in different wind patterns. As shown
above, the Drake plant 1s quite close to the Rocky Mountains to the west, and 1t 1s also

close to urban development; in contrast, there 1s lesser-elevated terrain further to the
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north of the airport and no urban development in the immediate vicinity. Id. at 16,
20, 30 & 31 (JA XX, XX, XX & XX); RTC at 27 (JA XX)."

The Agency explained that the foregoing differences in terrain, wind patterns,
and wind speeds would “significantly impact the transport and dispersion conditions
of [SO;] plumes.” RTC at 21 (JA XX). In other words, SO, plumes would move
differently around the Airport than around the Drake plant. Therefore, like the State,
EPA concluded that meteorological data from the Colorado Springs Airport was not
representative of the Colorado Springs area and accordingly did not provide an
approprate basis to designate the area as attainment or nonattainment. Colo. Final
TSD at 17,19 (JA XX, XX).

The Masias Petitioners try to undermine EPA’s analysis of and reliance on the
information provided by the State (rather than on the flawed modeling submitted by
commenters) by arguing that, in 2011, the State conceded “wind speed and direction

at the two locations would be ‘similar.”” Masias Br. at 2, 3 & 22 (citing AR-0048,

 The Masias Petitioners argue that the terrain between the Drake facility and the
atrport 1s “relatively flat.” E.g., Masias Br. at 7. But while there are no significant
terrain features obstructing the area between Drake and the airport, the two sites have
different elevations, surface characteristics, and significant terramn features in other
directions. For example, the highest elevation increase near the airport 1s roughly 600
feet, peaking approximately ten kilometers to the northeast; in contrast, five
kilometers west of the Martin Drake Power Plant, the elevation has already increased
approximately 2,000 feet, and increases to 4,000 feet at approximately 9 kilometers
distance. Colo. Final TSD at 16 n.4 (JA XX). These differences in terrain impact the
representativeness of the meteorology for this area.
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Attachment C (JA XX)). But in the document cited by Petitioners, the State 1n fact
concluded that, despite potential stmilarities in wind direction, the airport data is not
representative. See AR-0048, Attachment C (JA XX). The State explained that other
factors, such as the frequency of sunshine and cloud types, matter when determining
whether meteorological data 1s representative of an area. Id. Thus, Colorado’s 2011
statement 15 not at odds with its 2015 recommendation that EPA designate the
Colorado Springs area as unclassifiable.

Furthermore, the most recent mformation avaitlable to EPA when it designated
the Colorado Springs area—specifically, three months of meteorological data from a
tower erected at the Drake facility by the State 1n 2015 to address the lack of
representative meteorological data and inform future modeling—indicated that wind
directions and speeds at the Colorado Springs Airport differ significantly from those
at the Drake plant site. Colo. Fial TSD at 17 (JA XX); RTC at 27 (JA XX). These
differences are evident from a comparison of the following figures (known as wind

roses) showing the on-site data and airport data for the same pertod:
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Meteorological Wind Speed Data collected from the tower located at the Martin
Drake Power Plant between October 18, 2015 and December 31, 2015.

WD SREED

Meteorological Wind Speed Data collected from the Colorado Springs Airport
between October 18, 2015 and December 31, 2015.

25
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Colo. Final TSD at 16-17, Figures 5 & 6 (JA XX-XX).%

As shown above, the dominant wind direction recorded on-site at Drake was
from the north-west, while the dominant wind directions recorded at the airport were
generally from the north and south. See afso Colo. Final TSD at 17 (JA XX) (“the [on-
site tower] 1s generally measuring slower wind speeds from the north-west, while the
airport 1s generally measuring higher wind speeds from two dominant directions (1.¢.,
the north and south)).” EPA explamed that these “differences n meteorological
conditions among the [Drake data] and airport meteorological data sets are likely to be
even more evident during other times of the year. For instance, the terrain features
near the Martin Drake Power Plant will most likely generate more variable wind
patterns during the summer.” Id. at 19 (JA XX).

Thus, although on-site data was only available for a short period, that data
appeared to “confirm the EPA’s conclusion that there are significant differences
between the meteorological data collected at the Colorado Springs Airport and that
collected at the Martin Drake Power Plant.” Colo. Final TSD at 19 (JA XX). EPA’s
conclusion (see RTC at 27-28) that the Colorado Springs Airport meteorological data

was not representative of the Drake plant area, that modeling using such data thus did

? Petitioners point to comments comparing meteorological data from the Airpott to
data from weather and monitoring stations west of the Drake plant. See Mastas Br. at
7-8. But those commenters did not address whether either of the stations to the West
of the Drake plant were representative of conditions at the plant—which the on-site
meteorological station mndicates are in fact significantly different.

26
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not reliably characterize air quality i the Colorado Springs area, and that the Agency
therefore could not determine whether that area had attained the SO, NAAQS based
on the available information was therefore a rational one. See Mzss. Comm’n, 790 F.3d
at 154-55 (there 1s “no obligation for the agency to base its designations on data 1t
reasonably considers to be unsound, at least 1f it ‘adequately explain|s] its reasons for
rejecting . . . [the| data’ on which it declines to rely”) (quoting City of Wankesha v. EPA,
320 F.3d 228, 248 (D.C. Cir. 2003)); Connecticut v. EPA, 696 F.2d 147, 159-60 (2d Cir.
1982) (“there can be no doubt that [HPA’s] considered weighing of competing factors
[relevant to meteorological data] produced a decision which was rationally based”).

B. EPA’s designation of other areas as nonattainment does not show

that its designation of the Colorado Springs area as unclassifiable
was arbitrary or capricious.

The Masias Petitioners argue that EPA’s refusal to credit models relying on the
Colorado Springs Airport meteorological data is unreasonable given that the Agency
designated four other areas (the Anne Arundel and Baltimore County (“Maryland”)
area; the Alton Township, Hlinois, area; the Williamson County, lllinos, area; and the
St. Clatr, Michigan, area) as nonattainment based on data from airport meteorological
stations that were further away and (Petitioners argue) less representative of the
designated areas. See Masias Br. at 14-18, 20-25. Indeed, this 1s the sole basis for
Petitioners’ challenge to the Colorado Springs area designation. See zd. at 22
(“Colorado Springs Residents” argument 1s not that EPA’s decision is per se arbitrary.
Rather, their argument is that EPA used a different standard for judging

27
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representativeness of meteorological data for Colorado Springs versus the four areas
which EPA designated nonattainment.”).

To begin with, Petitioners have forfeited this argument by failing to raise it
during the rulemaking process. Although EPA is not required by the APA or CAA to
publish proposed section 7407(d) designations for notice and comment, EPA did so
here. Petitioners should have raised any concerns regarding the allegedly disparate
treatment of the Colorado Springs area during that process. See Nat'/ Ass’n of Clean
Air Agencies v. EPA, 489 .3d 1221, 1231 (D.C. Cir. 2007) (“[i]t 1s a hard and fast rule
of administrative law, rooted in simple fairness, that 1ssues not raised before an agency
are watved and will not be considered by a court on review.”) (internal quotation
marks and citation omitted); Nuckear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1290
(D.C. Cir. 2004) (per curiam) (“To preserve a legal or factual argument . . . [a]
proponent [must] have given the agency a ‘fair opportunity’ to entertain it in the
administrative forum before raising it in the judicial one.”).*! Petitioners certainly
could have done so. EPA’s analysts supporting its intended nonattamnment

designations for the four areas referenced by Petitioners addressed what

U Cf. United States v. 1. A. Tucker Truck Lines, Ine., 344 U.S. 33, 37 (1952) (“Simple
fairness to those who are engaged in the tasks of administration . . . requires as a
general rule that courts should not topple over administrative decisions unless the
administrative body not only has erred but has erred against objection made at the
time appropriate under its practice”).
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meteorological data FPA considered representative and why,? while EPA’s analysis
supporting its intended unclassifiable designation for the Colorado Springs area
explained why EPA considered the Colorado Springs Airport data unrepresentative.”
By failing to air their concerns regarding the alleged different treatment of those data
sets 1n their comments on the intended designations, Petitioners watved that line of
argument. See Military Toxics Project v. EPA, 146 F.3d 948, 956 (D.C. Cir. 1998)
(Petittoner watved argument by failing to raise it in comments during rulemaking).

In any event, there are critical differences between the Colorado Springs
Airport meteorological data and the meteorological data supporting EPA’s
nonattainment designations for the four areas referenced by Petitioners. To begin
with, whereas the State concluded that the Colorado Springs Airport data was not
representative of the area and submitted a lengthy analysis to EPA explaining why,*
neither the relevant state nor any other stakeholder suggested that the meteorological
data EPA relied on in designating the Alton Township, Williamson County, or

Maryland areas was unrepresentative. Thus, unlike for the Colorado Springs area,

22 See EPA-HQ-OAR-2014-0464-0132 (Mich. Preliminary TSD) at 11 (JA XX); EPA-
HQ-OAR-2014-0464-0116 (Md. Preliminary TSD) at 37, 40 (JA XX, XX); EPA-HQ-
OAR-2014-0464-0128 (Ill. Preliminary TSD) at 13, 16 (Alton Township) and 66
(Williamson County) (JA XX, XX & XX).

» See Colo. Preliminary TSD at 9-11 JA XX-XX).
#* See Mastas Br. at 3-4 (detailing exchange between EPA and Colorado).
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EPA did not have any analyses suggesting that the meteorological data before the
Agency was unrepresentative when it designated those other areas as nonattainment.

In regard to the St. Clair, Michigan, area, EPA did consider arguments that data
from the Belle River meteorological station was as representative, if not more
representative, than meteorological data from the Pontiac station, but concluded that
the Belle River station did not have as complete a data set, and thus the data from the
Pontiac station was better.” But this was a very different scenario from that in
Colorado Springs. or the St. Clair area, EPA had two sets of representative
meteorological data and only had to determine which was more representative,
whereas for the Colorado Springs area, EPA had only one set of potentially
representative meteorological data, which the State persuasively argued (and EPA’s
own analysis confirmed) was not, in fact, representative.

Furthermore, EPA consistently evaluated all of the information available to 1t
for each of the four areas referenced by Petitioners as well as the Colorado Springs
area, applying the factors identified 1n the Agency’s guidance on meteorological data
to each unique data set.”® For example, EPA considered the terrain in each area; but

unlike the Drake plant area, the four areas designated as nonattainment do not have

» EPA-HQ-OAR-2014-0464-0404 (Mich. Final TSD) at 7-8 (JA XX-XX).
%6 See Tl Preliminary TSD at 13, 16 & 66 (JA XX, XX) (Alton Township &
Williamson County); Mich. Preliminary TSD at 11-14 (JA XX-XX) (St. Clair); Md.
Preliminary TSD at 37-40 (JA XX-XX); Colo. Preliminary TSD at 9-11 (JA XX-XX).
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elevated terrain m the immedrate vicinity—Ilet alone terrain as steep as the Rocky
Mountains.”” And while EPA explained that the Drake area’s unique terrain was likely
to result 1n significantly different wind patterns than those observed at the Colorado
Springs Airpott, see Colo. Fial TSD at 15-16 (JA XX-XX), the information before the
Agency indicated that there were not such dramatic differences i terrain between the
four nonattainment areas and their corresponding meteorological stations.” EPA also
could not compare wind roses from the significant SO, sources in the other four areas
to wind roses for the corresponding meteorological stations because, unlike at the
Drake facility, on-site meteorological data was not available from the other facilities.
Thus, in designating the Alton Township, Willlamson County, Maryland, and St. Clair
areas as nonattainment and the Colorado Springs area as unclassifiable, EPA did not
treat like areas inconsistently; rather, EPA evaluated the information before it and

designated different areas differently based on different data.

" Petitioners point to the Maryland area, but while they ate correct that there is
elevated terrain seventeen kilometers north of the SO, source 1n that area, EPA noted
that the terrain around that facility 1s relatively flat, as both the facility and BW1I
atrport (which 1s to the west) lie in the Atlantic Coastal Plain. Md. Final TSD (EPA-
HQ-OAR-2014-0464-0385) at 20 (JA XX); Md. Preliminary TSD at 16 (JA XX).

* For example, in regard to the St. Clair area, EPA considered that the plant and the
meteorological station were 17 and 50 kilometers (respectively) from Lake St. Clair,
and that there were not significant differences i the surrounding terrain. See Mich.
Preliminary TSD at 11-12, Figure 3, and 14 JA XX-XX, XX & XX). In regard to the
Maryland area, the mformation before HPA indicated that, although the airport was
12 kilometers further inland, the terrain surrounding the airport and the plant was
stmilar. Md. Preliminary TSD at 14, 16-17 (JA XX, XX-XX)
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Petitioners cite Catawba County v. EPA, 571 F.3d at 51, for the proposition that
inconsistent treatment of similar areas 1s arbitrary. While that proposition 1s generally
true, 1t stmply does not apply here. In Catawba Connty, this Court remanded a
designation where EPA applied different tests to simular data sets from different HPA
regions.”” But here, as in ATK Lannch Systems, Inc. v. EPA, 669 F.3d 330, 339 (D.C.
Cir. 2012), EPA considered the same factors for each of the designated areas but
determined that “significant topographical and meteorological differences between
the [challenged area and the other referenced areas| make a direct one-to-one
comparison of the data undetlying the analyses inappropriate.” *® Therefore, EPA’s
designation of the Colorado Springs area as unclassifiable was not arbitrary or
capricious, but rather based on a sound analysis of all of the modeling and other data

before the Agency. Petitioners’ challenge fails.

# See 571 F.3d. at 51. However, in a different pottion of the Catawba Connty opinion,
the Court upheld designations resulting from EPA’s application of a multi-factor test
to different sets of facts. Id at 46-49. That 1s exactly what the Agency did here.

O In ATK Lannch Systems, the Court found that an alleged inconsistency was simply
different verbiage, not a different standard. 669 F.3d at 339. Insofar as Petitioners
argue that EPA acted inconsistently because it relied on the “best” or “most”
representative meteorological data for the four nonattainment areas but did not do so
for the Colorado Springs area, the same 1s true here; EPA used those terms as
adjectives to describe data 1t had determined was representative using the same multi-
factor test that the Agency used to determne that the Colorado Springs Airport data
was not representative. Another part of ATK Lawunch Systems 1s also relevant: the
Coutt’s rejection of a challenge to EPA’s decision not to change a designation based
on changed airport meteorological data. See id. at 338-39. The Court should again
defer to EPA’s expert analysis of the meteorological data.
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II. EPA reasonably designated the Gallia County area as unclassifiable in
light of flaws in the modeling submitted by the State.

EPA designated the Gallia County area in Ohio as unclassifiable after reviewing
conflicting air dispersion modeling for the area submutted by the State and Petitioner
Sterra Club. EPA observed that, although Ohio’s most recent (2016) modeling
understated background concentrations and did not consider the impact of the most
recent three years” decline n SO, emussions, Sierra Club’s modeling overstated
background concentrations and overesttmated emissions from local SO, sources.

RTC at 131-32 (JA XX-XX); Oh. Final TSD* at 10, 14, 17-21 JA XX, XX, XX-XX).
Faced with contrary mndications from dueling models that each had serious flaws,
EPA reasonably concluded that “[wlhile the area 1s clearly close to the standard, the
available evidence 1s mnsufficient for the EPA to determine whether the area 1s meeting
ot not meeting the standard.” RTC at 132 (JA XX).

Sterra Club does not challenge EPA’s conclusions about Sterra Club’s
modeling, but rather argues that EPA should have designated the Gallia County atrea
as nonattamnment based on a hypothetical, adjusted version of the State’s modeling.
See Sterra Club Br. at 16-21. While acknowledging that the State’s 2016 modeling was
flawed because it wrongly applied a 38% across-the-board reduction to background

concentrations,’” Sierra Club argues that EPA could have used “basic arithmetic” to

S EPA-HQ-OAR-2014-0464-0405.

% The State justified that reduction based on a compatison of modeled and monitored
concentrations, but EPA explained that, at 13 kilometers from the local SO, sources,
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fix that error, and that doing so plainly shows violation of the NAAQS. Id at 16-19.
Sterra Club claims that, by not making this correction, EPA unlawfully and arbitrarily
failed to base 1ts determiation on the information available to 1t. Id. at 19-21 (citing
42 U.S.C. § 7407(d)(1)(A)(111)). This argument fails because applying basic arithmetic
to the available information would not, by itself, “fix” the State’s 2016 modeling.
Rather, EPA would have had to create thousands of new background concentration
inputs and re-model to correct that error, and also account for the fact that the most
recent three years of actual emissions from the relevant sources were lower than the
actual emissions data used by the State.

In asserting that the agency could have fixed Ohio’s modeling by “replac|ing]
the 38% discounted [background concentration] value with the non-discounted
value,” Sierra Club Br. at 17-18, Petitioners misunderstand how a design value 1s

calculated with a variable background concentration.®® Because the background

the monittor used was too far “removed from the expected location of peak
concentrations” and does not “provide a reliable indication of how well the model 1s
petrforming” in regard to background concentrations. Oh. Final TSD at 17 (JA XX).

3 Sterra Club’s argument also seems to ignore the form of the 2010 SO, NAAQS,
under which a single houtly exceedance of 75 ppb does not constitute a violation of
the standard. Rather, because the standard 1s based on a three-year average of the
annual fourth highest one-hour daily maximum concentration, 75 Fed. Reg. 35,520,
one modeled exceedance—which 1s all that Sierra Club says that 1ts proposed fix
shows (see Sierra Club Br. at 10)—does not a nonattainment area make. Rather, the
modeling would have to show at least four such exceedances 1 one year, and fourth-
highest daily maximums in the other two years that were high enough to lead to an
average value that exceeded the 2010 SO, NAAQS.
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concentration can change by the hour based on the time of day and season,
eliminating the State’s 38% adjustment to background levels would first require an
hour-by-hour recalculation of total SO, concentrations at each of the 34,225 receptors

in the model **

and then a new determination of the maximum predicted 3-year
average of the 99th percentile of the daily maximum 1-hour concentrations. See Oh.
Final TSD at 12, 18 (JA XX, XX). That exercise could result in different one-hour
daily maximums, which in turn could result in a new design value, as the design value
1s calculated by identifying the 4th-highest daily one-hour maximum concentration for
each year, and then averaging that over three years. See Oh. Final TSD at 18 (JA XX);
75 Fed. Reg. at 35,539-40. This 1s hardly “basic arithmetic,” Sierra Club Br. at 16, and

Sterra Club’s proposed fix to the State’s modeling entirely 1gnotres all of these moving

parts in the design value calculation.®

¥ Modeling estimates emission impacts at discrete locations (receptors) within an area
of analysts. For this area, receptors were placed in a grid of varying density out to 50
km from the soutce, with receptor density greatest near the source. See Oh. Final
TSD at 12 JA XX) (describing and depicting grid of receptor locations).

» An example may help illustrate why Sierra Club’s Figure 1 calculation does not
account for the complexity of the design value calculation process. Consider two
hypothetical hours at a single receptor. The cumulative modeled concentration at the
receptor without background concentration 1s 35 for Hour 1 and 30 for Hour 2, and
the background concentration—with a 38% downward adjustment—is 2 for Hour 1
and 6 for Hour 2. Therefore, the total modeled concentration at the receptor is 37 for
Hour 1 and 36 for Hour 2. Now;, if one recalculates the background concentration
for these two hours without the 38% reduction, the Hour 1 background input 1s now
3.22 and the Hour 2 background input 1s now 9.67, making the new total SO,
concentration 38.2 for Hour 1 and 39.7 for Hour 2—meaning that Hour 2 1s now
higher than Hour 1. That recalculation could accordingly change the hour that
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Furthermore, EPA’s conclusion that it could not “fully determine on the
basis of its review of the [2016] modeling demonstration submitted by Ohio whether
the Gallia County area 1s showing attatnment of the 1-hour primary NAAQS” was
also based on the Agency’s observation that Ohio had used 2012-2014 actual
emissions from the relevant sources in its model, whereas 2013-2015 actual emissions
from those sources were up to 6% lower. See Oh. Final TSD at 14, 18-19, 21 JA XX,
XX-XX, & XX).*¢ In other wotds, even assuming Sierra Club’s Figure 1 calculation
regarding background concentration were correct, the most conservative adjusted
hypothetical design value would have been just over the 2010 SO, NAAQS, and the
State’s use of (higher) 2012-2014 actual emissions in 1ts model suggested that the
State’s calculated design value may overstate current air quality impacts. With

different pieces of data pointing to different outcomes, it was reasonable for EPA to

represents the daily maximum, and thus change the annual 4th highest daily maximum
concentrations for any of the three years 1n the averaging period—Ileading to a
different design value at each receptor that 1s not necessarily equal to the old highest
design value, minus the lowest variable old background value, plus the lowest vartable
new background value.

¢ Sterra Club argues that “slight year-to-year variations in |actual] emissions levels are
neither permanent nor enforceable.” Sierra Club Br. at 20. But while that 1s true,
EPA guidance explains that air quality modeling 1s intended to act as a surrogate for
monttors—i.e., as an alternate way to identify the impacts of actual, quantified
emusstons from specific SO, sources—and recommends the use of the most recent
three years of actual emissions i constructing the model (see Modeling TAD at 3 (JA
XX)), so 1t was hardly unreasonable for the Agency to take mto account a known
decrease 1n actual emussions within the most recent three-year period when
considering the modeling data submitted by Ohio.
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determine that the “available information” (42 U.S.C. § 7407(d)(1)(A)(111)) was not
sufficient for the Agency to determine whether the area had attained the NAAQS.
Fally, Sterra Club 1s incorrect 1 asserting that “the higher potential
background levels also identified by Ohio [in the state’s 2015 modelling] . . . would
have shown even greater exceedances of the NAAQS” because “[hjad EPA applied
Ohi1o’s eatlier non-variable background concentration . . . the resultant 38%
adjustment would have indicated a NAAQS violation.” Sierra Club Br. at 10 & 19.
Sterra Club 1s cherry-picking data from two sets of State modeling analyses that were
based on different facts and took different approaches, and 1s then combining that
data to arrive at a “conclusion” about the likely air quality that has no logical basis.
Sterra Club starts with the maximum SO, concentration from the State’s 2016
modeling data (which included a variable background concentration, albeit an
incotrect one); subtracts from that 2016 maximum the fixed background
concentration from the State’s 2015 modeling data; next makes an unsubstantiated
38% upward adjustment’’ to that fixed background concentration from the State’s
2015 modeling data; and then adds that artifictally adjusted background concentration

to what remains of the maximum concentration from the State’s 2016 modeling data

7 As the State did not make a 38% downward adjustment to its 2015 background
concentrations, see Sterra Club Br. at 7-8, there 1s no logical reason to make a “38%
adjustment” to a calculation using that number.
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to arrive at a new maximum concentration. This s not a “rational”® approach to
determining whether an area has violated the NAAQS; by combining pieces of data
from differently constructed sets, Petitioners are mixing apples and oranges.

In shortt, presented with modeling that was flawed mn multiple ways, EPA
reasonably concluded that it could not determine on the basis of the mformation
available to it in July 2016 whether the area met the NAAQS.”” EPA’s treatment of
the modeling data and other information before 1t—"“scientific data within [EPA’s]
technical expertise”’—must be given an “extreme degree of deference.” Miss. Comm’n,

790 F.3d at 150 (quotmng City of Wankesha v. EPA, 320 F.3d at 247).

III. The Wyandotte County area designation is reasonable, but the Board
lacks standing to challenge it.

The Boatd challenges EPA’s designation of Wyandotte County, Kansas, as
unclassifiable®” even though that designation imposes no new requirements on either
the State of Kansas or local sources of SO,, and the Board accordingly lacks standing,

Even 1f the Board had standing to challenge the Wyandotte County designation, its

% See Sterra Club Br. at 21, citing Treasure State Res. Indus. Ass’n v. EPA, 805 F.3d at
309, for the proposition that EPA must conform to minimum standards of rationality.
The Agency agrees with that general proposition, but the tortured calculations Sierra
Club proposes EPA should have made to prove that the Gallia County area was not
in attamment with the NAAQS are not rational.

¥ The Agency has informed Petitioner that it plans to reconsider the resulting

unclassifiable designation once certain additional air quality information 1s available.
EPA-HQ-OAR-2014-0464-0443 (JA XX) (Jan. 18, 2017 Letter to Z. Fabish).

% See 81 Fed. Reg. at 45,048.
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argument that EPA should have designated the area as “unclassifiable/attainment”
based on a new, future emissions limit for a nearby Missourt plant, which was not

tederally enforceable or in effect when the Round 2 Rule was promulgated, fails.

A.  The Board lacks standing.

“To establish Article 111 standing, an mjury must be concrete, particularized,
and actual or imminent; fairly traceable to the challenged action; and redressable by a
tavorable ruling.” Clapper v. Ammesty Int’l US A, 568 U.S. 398, 409 (2013) (internal
quotation marks and citations omitted). To meet its burden on this issue, the Board
must show a “substantial probability” that “it has been injured, that the defendant
caused 1ts mjury, and that the court could redress that mjury.” Szerra Club v. EPA, 292
F.3d 895, 899 (D.C. Cir. 2002) (cttation omitted). The Board has established none of
those prerequisites.

First, the Board has not shown any mjury—Iet alone that there 1s a substantial
probability that it has suffered a concrete, imminent injury. EPA’s designation of
Wyandotte County, Kansas, as unclassifiable 1s functionally equivalent to designating
that arca as unclassifiable /attainment. As this Court has explained, “EPA treats an
‘unclassifiable” area as if it were 1n attamnment.” Miss. Comnz’n, 790 F.3d at 145; see also
Catawba County, North Carolina v. EPA, No. 05-1064, Mem. Op. at 2 (D.C. Cir. July 7,
2009) (Attachment 1) (“Unclassifiable areas are treated interchangeably with
attainment areas for pollution control reasons.”). Both designations require only that
the SIP contain measures that prevent air quality deterioration. See 42 U.S.C. § 7471,
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The Board complains that the challenged designation “creat[es] uncertainty” as
to whether it might have to “add . . . more air control measures” to the Nearman
plant at some point in the future. Board Br. at 17. But that 1s pure speculation.
Unless the Wyandotte County area 1s redesignated as nonattainment for the 2010 SO,
NAAQS under 42 U.S.C. § 7407(d)(3) or EPA finds the State’s existing SIP to be
substantially inadequate to attain or maintamn the NAAQS under 42 U.S.C.

§ 7410(k)(5), the State has no obligation to require sources i that area to reduce
emissions. And given that attarnment or unclassifiable areas are equally susceptible to
re-designation as nonattainment at any time based on new evidence, see 42 U.S.C.

§ 7407(d)(3), Wyandotte County cannot be said to be 1 any worse position in this
regard than an area designated as unclassifiable/attainment for the 2010 SO, NAAQS.
In any event, Article IIT “requires more than the possibility of potentially adverse
regulation.” Defenders of Wildlife v. Perciasepe, 714 I'.3d 1317, 1324-25 (D.C. Cir. 2013).

Furthermore, even if the Wyandotte County area were someday re-designated
as nonattamnment, that does not necessarily mean that the Board would, in fact, have
to impose new controls on the Nearman facility. Once an area 1s designated
nonattainment, the State 1s required to demonstrate that the area will attain the
NAAQS as expeditiously as practicable, 42 U.S.C. § 7514(a), and (in order to make

that happen) 1s authorized to impose emission reduction requirements on facilities
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that 1t determines are contributing to nonattainment.* But the state can also decide
that additional control measures for a particular facility in the nonattainment arca are
not necessaty.** In that case, the heightened permitting requirements triggered by the
nonattatnment new source review program would only apply to the Nearman plant 1f
the Board chose to modify the facility. See 42 U.S.C. §§ 7503, 7411(a)(4). Thus, the
Board’s concern that 1t may someday have to impose new controls 1s at best, a
theoretical possibility—not a “substantial probability” of concrete, imminent mnjury.
Sterva Club, 292 F.3d at 8§99.

Next, even 1f the Board’s alleged mjury (uncertainty regarding whether it may
someday have to impose new controls) were anything more than speculation based on
a chain of events that may never occur, that injury would not be the result of the
decision the Board challenges here: the designation of Wyandotte County as
unclassifiable i the Round 2 Rule. Rather, that “injury” would flow from EPA’s
hypothetical future redesignation of the area as nonattainment or finding that Kansas’
SIP 1s substantially inadequate—in either case, a separate final action that the Board

could challenge on its merits 1f EPA takes such action. Thus, the Board’s claimed

@ See Apr. 23, 2014, Memo from S. Page, “Guidance for 1-Hour SO2 Nonattainment
Area SIP Submissions,” at 9-10 & A-12 (JA XX-XX & XX), available at
https://www.epa.gov/sites/production/ files /201 6-

06/documents /20140423 guidance_nonattainment_sip.pdf.

2 See id. at A-12 (JA XX).
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(speculative, future) injury 1s not “traceable to the challenged action,” and the Board
lacks standing. Clapper, 568 U.S. at 409.

Fnally, the Board’s clatmed mjury would not be redressed by an order from
this Court remanding the Wyandotte County area designation to EPA. Even if, on
remand, EPA changed that designation to unclassifiable/attainment, the area’s legal
status would not change. As discussed above, the area would still be subject to the
same, less-stringent requirements as any other unclassifiable or attainment area, and
would remain mn the same “uncertain” posttion regarding whether, based on new
facts, HPA may someday re-designate the area as nonattainment or determine that the
state’s SIP 1s inadequate to attain or maintain the NAAQS. Thus, the Board’s alleged
injury 1s not “redressable by a favorable ruling” here. Clapper, 568 U.S. at 409.

Thus, consistent with its past treatment of challenges to unclassifiable
designations, see Attachment 1 (Catawba Mem. Op.) at 2-3, the Court should dismiss
the Board’s challenge to the Wyandotte County area designation for lack of standing,

B. EPA’s decision to designate the Wyandotte County area as
unclassifiable in July 2016 was reasonable and lawful.

Were the Court to reach the merits of the Board’s challenge, EPA’s designation
of the Wyandotte County area as unclassifiable in the Round 2 Rule was reasonable
and consistent with the Act. The Act defines “unclassifiable” as any area that cannot

be designated “on the basis of available mnformation as meeting or not meeting” the

NAAQS. 42 U.S.C. § 7407(d)(1)(A)(111). When 1t designated the Wyandotte County
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area in July 2016, EPA considered all information then available to 1t and reasonably
concluded that the “available information” did not allow 1t to determine whether the
area had met the 2010 SO, NAAQS. See Kan. Final TSD* at 10 JA XX).

1. EPA did not err by decliing to designate the Wyandotte County area

as unclassifiable/attainment based on a state emissions limit that was
not in effect or federally enforceable when the Rule was promulgated.

The Board faults EPA for not designating the Wyandotte County area as
“unclassifiable /attainment” based on modeling that relied on a new Missourt state
emission limit for the nearby Veolia facility that was not yet in effect, incorporated
into the Missourt SIP, or otherwise federally enforceable when the Round 2 Rule was
promulgated 1n July 2016. See Board Br. at 24-25. But designations are

determinations regarding current air quality,* which are made based on the

information before the Agency at that time.* EPA has accordingly explained that, for
a new emission limit or control to be relevant to a pending designation, it should be

“federally enforceable . . . [and| require compliance before final designations are

® HEPA-HQ-OAR-2014-0464-0391.

* See 42 U.S.C. § 7407(d)(1). To the extent one might argue that the present-tense
language used to define “unclassifiable” and the other designation categories 1s
ambiguous, EPA’s interpretation of that language as requiring designations to reflect
current air quality 1s reasonable and entitled to deference. See Cherron, 467 U.S. at 843.

# See Page Memo at 5 (JA XX); Modeling TAD at 2-3, 9-10 JA XX-XX, XX-XX); see
also 81 Fed. Reg. 45,041 (“These designations are based on . .. [iuter alia/ available air
quality monitoring data or air quality modeling.”).
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issued.” Page Memo at 5, Attachment 2 at 2 (JA XX).** Thus, for the new Missouri
emission limit to be relevant to EPA’s Round 2 designations, it would have had to be

tederally enforceable and require compliance before July 2016. See Kan. Preliminary

TSD* at 23 (JA XX); Kan. Final TSD at 10 JA XX). As the Board admits, Board Br.

at 25, it was not. Rather, the emission limit on which the Board relies did not become

enforceable by the State until a January 2017 compliance date, and it will not be

federally enforceable until approved into Missouri’s SIP. See Kan. Preliminary TSD at

23-24 (JA XX-XX) (ctting Mo. Rule 10 CSR 10-6.26).** That has not yet happened.
The Board attempts to distinguish between EPA’s designation of the

Wyandotte County area as unclassifiable in the Round 2 Rule and the Agency’s 2005

* Petitioner misconstrues EPA’s guidance in stating that use of emission limits in
modeling 1s always “conservative” compared to modeling actual emissions. Board Br.
at 13 & 28. Modeling for SO, designations 1s meant to simulate a monitor; therefore,
EPA primarily recommends using the most recent three years of actual emissions.
Modeling TAD at 3, 10 JA XX, XX); Kan. Preliminary TSD at 30 n. 7 JA XX). If
emission limits higher than the most recent three years of actual emissions are used,
the modeling likely would be “conservative” or over-predicting of impacts—but that
1s not the case 1if emission limits lower than the most recent three years of actual
emussions are used, as was mostly the case with the modeling at 1ssue here.

T EPA-HQ-OAR-2014-0464-0148.

® EPA also explained its reasoning by pointing to a different Missourt facility in the
same circumstances: “EPA further notes that Blue Valley Station has three coal fired
boilers and 1s required, in Missourt Rule 10 CSR 10-6.261, to switch to natural gas by
January 1, 2017. . . . It 1s noted that Missourt Rule 10 CSR 10-6.261 has an initial
compliance date after July 2, 2016, and has not yet been adopted mnto Missourt’s SIP.
Blue Valley has stated it intends to complete the fuel switch before July 2, 2016, but
this requirement 1s not contained 1 a federally enforceable document, thus EPA 1s
not accepting the KIDHE attainment modeling that relies upon this fuel switch
assumption.” Kan. Preliminary TSD at 23-24 JA XX-XX).
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designations of various areas as nonattainment for the fine particulate matter
NAAQS,” upheld by this Coutt in Catawba County v. EPA, 571 F.3d at 43. Board Br.
at 29-31. The Board argues that, unlike 1 Catawba Connty, the emission reductions
resulting from Missourt’s new SO, limit for the Veolia facility were not “too
speculative” for EPA to credit when designating the area. Id. at 30. But m fact the
core point in both cases is the same: that it 1s entirely reasonable for the Agency to
decline to designate an area as attainment when, at that time, the relevant sources have
no federally enforceable obligation to reduce their emissions. See Catawba County, 571
F.3d at 43 (EPA reasonably declined to credit uncertain emission reductions, instead
counting only reductions from “federally enforceable agreements that were in place by
the time that EPA was required to promulgate the designations”) (internal quotation
omitted). Thus, like EPA’s designation of certain areas as nonattainment in Cafawba
County, EPA’s designation of the Wyandotte County area as unclassifiable based on
the data available to EPA at the time was reasonable and lawful.

The Board also claims that EPA’s refusal to make an attamment designation
for the Wyandotte County area 1n July 2016, based on the new, not-yet-enforceable
state emussions limit for the Veolia plant, 1s mnconsistent with EPA’s 2015 Data Rule.

Board Br. at 25-26. To begin with, the Data Rule is not a designations rule; it requires

¥ See 70 Fed. Reg. 944 (Jan. 5, 2005).
g
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states to characterize air quality around certain SO sources.”® While EPA anticipates
using information submitted pursuant to the Data Rule in future actions, including
designations, the Data Rule did not address what mformation must be considered by
the Agency in the Round 2 process.® In fact, EPA explained when promulgating the
Data Rule that “the round of designations that 1s required to be completed by July 2,
2016, will likely be conducted before state air agencies and the EPA will have been
able to implement this final rule, and will instead rely upon data and mformation that
1s separately developed or obtained during the designations process.” 80 Ied. Reg. at
51,056. Indeed, it would have been impracticable for EPA to ask for, or states to
submit, data collected pursuant to the Data Rule during the Round 2 designations
process given that, under the Data Rule, states did not have to tell EPA whether they
intended to submit monitoring data, modeling analysis, or emission limits to meet
their characterization obligations until July 1, 2016 (after the Administrator signed the
Round 2 Rule®), let alone submit such modeling analyses in time for Round 2.
Morteover, while the Data Rule allowed sources to meet their obligations by
submitting modeling that incorporates new emussion limits by January 13, 2017, it

mandated that such emission limits be federally enforceable and require compliance as

0 See 80 Fed. Reg. 51,052-54.
3t See RTC at 66, 68 (Data Rule 1s “out of scope of this final action”) (JA XX, XX).
52 See 81 Fed. Reg. at 45,045 (signature dated June 30, 2016).
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of that date.®® In other words, contrary to what the Board suggests, the Data Rule
required that states’ submissions be based on current air quality information, not
projected future emissions based on not-yet-enforceable or in-effect limits. Thus,
while the Data Rule did not address (and could not have addressed, given the
deadlines set theremn) what data EPA could rely on when making the Round 2
designations, it 1s not at odds with EPA’s approach in the Round 2 Rule; rather, both
rules required mformation that was representative of current air quality.

2. EPA did not err by designating the Wyandotte County area as

unclassifiable absent data showing that an emissions decrease at the
Veolia plant had resulted in the area attaining the standard.

The Board also argues that EPA should have designated the Wyandotte County
area as unclassifiable/attainment 1n July 2016 based on the Veolia plant’s “actual SO2
emussions,” which the Board claims reflected reduced SO, emissions resulting from a
fuel switch from coal to natural gas that was memorialized 1n a revision to the facility’s
Title V Permut. Board Br. at 23, 27. This line of argument 1s flawed on several fronts.

First, nothing in the Veolia facility’s Title V permit at the time of the Round 2
Rule restricted 1t to using solely natural gas for fuel—as the Board has previously

conceded.* The plant’s Title V operating permit, 1ssued in 2013, explicitly allows it to

%40 C.F.R. § 51.1203(d)(2).
#* EPA-HQ-OAR-2014-0464-0313 (Board Comment Letter) at Attachment 2-6 (JA
XX) (“While Veolia 1s burning natural gas, BPU recognizes that there 1s no permut
condition restricting Veolia from burning coal, and thus a coal restriction 1s not a
federally enforceable requirement”).
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combust coal.® In December 2016 (six months after the Round 2 Rule), a
construction permit was issued for the Veolia facility that did reflect a switch to
natural gas, noting that the plant had “voluntarily discontinued combusting coal,”*®
and in August 2017, the facility applied for a renewal of its Title V permit that would
incorporate the requirements of the December 2016 construction permit. Thus, the
earliest date at which one can fairly assert that the Veolia plant was federally
prohibited from burning coal 1s December 2016.

But more critically, the Board did not submit (and EPA did not otherwise have)
data showing that the Wyandotte County area had attained the SO, NAAQS as of July
2016 because of recent emission reductions at the Veolia plant. The only modeling

available to EPA when it 1ssued the mtended and final designations was based on

> See 2013 Title V permit for Veolia facility at p. 12 (JA XX) (emissions/operational
limitations for Boiler 6 and Boiler 8, Permit Condition EU0020-001 and EU0025-
001); see also EPA-HQ-OAR-2014-0464-0092 at 5 n.6 (JA XX) (“Veolia allowable
emissions were taken from Missourt DNR, Part 70 Permit to Operate, No. OP2012-
050, March 4, 2013”).

2 See JA XX-XX (Veolia construction permit). The Board asserts that this switch was
made in order to comply with EPA’s “Boiler MACT Rule,” in which the Agency
issued emission standards for certain major sources of hazardous pollutants, see 78
Fed. Reg. 7138 (Jan. 31, 2013), and seems to suggest that EPA’s refusal to credit the
resulting emission decrease in the context of the Round 2 Rule 1s inconsistent with
that prior regulation. Board Br. at 27. But the Board does not point to what federally
enforceable SO, emission limit 1s applicable to Veolia under the Boiler MACT Rule,
and 1n fact, since Veolia switched fuel to natural gas, there are no SO, limits or
numeric limits for any pollutant applicable to Veolia under the MACT Rule. In any
event, the Board did not provide an air quality characterization, such as modeling, that
demonstrated that any such limit met the 2010 SO, NAAQS.
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etther the not-yet-enforceable Missouri emussion limit, or the emission limits 1 effect
at the time, or actual emissions from 2012-2014—and the latter two types of
modeling were the basis for other stakeholders” arguments that the Wyandotte County
area should be designated nonattainment. Conversely, EPA had no modeling that
included the more recent actual emissions data. While the Board asserted that recent
emissions were lower than those in previous years, it did not incorporate that alleged
decrease mto its modeling to demonstrate what impact it had on SO, concentrations,
despite that information being available at the time of the public comment period.
The Board did not, for example, model the Veolia facility’s actual emissions for the
most recent three-year period, which would have included higher emissions from the
first two-plus years and any decrease i the last months.

Thus, EPA was not “promoting form over substance” (Board Br. at 27) when
it declined to designate the Wyandotte County area as unclassifiable/attainment based
on alleged emission reductions at the Veolia plant. Rather, EPA simply did not have
“avatlable mformation” (42 U.S.C. § 7407(d)(1)(A)(11)) showing that recent changes at
the Veolia plant had resulted 1n the Wyandotte County area meeting the NAAQS. See
Kan. Final TSD at 10 (area was designated unclassifiable “based on the mformation
available to the EPA at this time . . . and in the absence of any new information that
would otherwise lead to a different conclusion regarding atr quality in the area”) (JA
XX). EPA’s designation of the Wyandotte County area as unclassifiable in July 2016

was therefore reasonable and lawful.
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CONCLUSION

For the foregoing reasons, the Court should dismiss or deny these petitions.*’
Respectfully submitted,

JONATHAN D. BRIGHBILL

Assistant Attorney General

's/ Amanda Shafer Berman

Amanda Shafer Berman

United States Department of Justice
Environment & Natural Resources Div.
P.O. Box 7611

Washington D.C. 20044-7611

(202) 514-1950

February 12, 2018

T1f this Court concluded otherwise, then it should remand the petition(s) in question
to EPA so that the Agency could address the relevant technical 1ssues. See Safe Food
&> Fertilizer v. EPA, 365 F.3d 46, 48 (D.C. Cir. 2004) (remanding issue requiring
interpretation and further explanation of technical studies to Agency).
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CERTIFICATE OF COMPLIANCE
I certify that the foregoing Respondents” Final Brief contains 12,690 words
(excluding the parts of the brief exempted from the word count by Fed. R. App. P.
32(2)(7)(B)(11t) and Circuit Rule 32(a)(1)) as counted by the Microsoft Word software
used to produce 1t, which 1s consistent with the limitation set forth in this Court’s
Nov. 2, 2017 Otder (Doc. #1702751) (brief for EPA allotted 19,000 wotds), and 1s

otherwise consistent with the requirements of Fed. R. App. P. 32(2)(7)(B).

/s/ Amanda Shafer Berman
Amanda Shafer Berman

February 12, 2018
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CERTIFICATE OF SERVICE
I certafy that the foregoing Respondents’ Initial Brief was electronically filed
with the Clerk of Court on February 12, 2018, using the CM/ECEF system and thereby

served upon all ECF-registered counsel.

/'s/ Amanda Shafer Berman
Amanda Shafer Berman

February 12, 2018
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Pnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 05-1064 September Term, 2008
CATAWBA COUNTY, NORTH CAROLINA, FIiLED ON: JULY 7, 2009

PETITIONER
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

SIERRA CLUB,
INTERVENOR

Consolidated with 05-1065, 05-1067, 05-1068, 05-1069, 05-1071, 05-1072, 05-1073, 05-1075,
05-1076, 05-1077, 05-1078, 05-1184, 05-1190, 05-1196, 05-1200, 05-1202, 06-1049, 06-1052,
06-1083, 06-1088, 06-1102, 06-1172, 07-1412, 07-1417, 07-1418, 07-1428, 07-1465, 07-1467,
07-1530

On Petitions for Review of Orders
of the Environmental Protection Agency

Before: TATEL, GARLAND and GRIFFITH, Circuit Judges.

JUDGMENT

This case was considered on the record from the Environmental Protection Agency and
on the briefs and arguments of the parties. It is

ORDERED AND ADJUDGED that, in accordance with the unpublished memorandum
and the published opinion issued herein this date, the petitions for review are denied in all

respects except that the petition for review of the designation of Rockland County, New York, is
granted. That single designation is remanded to the Environmental Protection Agency.
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2
Pursuant to D.C. Circuit Rule 36, the memorandum will not be published. The Clerk is

directed to withhold issuance of the mandate herein until seven days after resolution of any
timely petition for rehearing or rehearing en banc. See FED. R. App. P. 41(b); D.C. Cir. R. 41.

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
MaryAnne Lister
Deputy Clerk

Opinion for the court filed Per Curiam
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MEMORANDUM

Petitioners challenge EPA’s area designations for the 1997 annual PM, ; NAAQS, raising a
host of general challenges to EPA’s methodology for designating areas as nonattainment, as well as
individual challenges to particular county designations. Petitioners’ general challenges to the arca
designations, as well as the specific challenges to the New York county designations, are resolved
in a published opinion issued simultaneously herewith. This memorandum resolves the remaining
challenges to the individual county designations, which petitioners contend are arbitrary and
capricious.

In reviewing petitioners’ challenges, “we apply that same highly deferential standard of
review that we use under the Administrative Procedure Act,” presuming the validity of EPA’s action
if some “rational basis” exists to support it. Am. Trucking Ass’'ns v. EPA, 283 F.3d 355,362 (D.C.
Cir. 2002) (internal quotation marks omitted). Under this standard of review, “[1]t is not our function
to resolve disagreement among the experts or to judge the merits of competing expert views.” Id.
(internal quotation marks omitted). Instead our task is the rather limited one of ascertaining whether
EPA’s action was reasonable and supported by the record. /d. Moreover, when it comes to decisions
that rest on EPA’s technical expertise (as it often does with this batch of challenges), we give an
“extreme degree of deference” to EPA’s judgments. Am. Farm Bureau Fed 'nv. EPA4,559F.3d 512,
519 (D.C. Cir. 2009) (internal quotation marks omitted). Applying this deferential standard, we
consider each of petitioners’ challenges in turn.

Oakland County, Michigan

Oakland County, Michigan is immediately north-northwest of Wayne County—home to
Detroit and a monitored PM, 5 violation. Part ofthe Detroit MSA, Oakland itselfis attaining, though
just barely. Its only monitor—4.3 miles from downtown Detroit and approximately 10.2 miles from
the closest violating monitor in Wayne County—registered an annual design value of 14.8 pg/m’.
Although Michigan initially proposed designating Oakland as attainment, EPA modified the
designation to nonattainment. It determined that Oakland contributes to nonattainment in Wayne
County, relying on evidence that Oakland’s weighted emissions score is higher than all other
counties in the Detroit MSA except Wayne and Monroe County (both of which registered
violations); its population size is second only to Wayne’s; and 28 percent of its vehicle miles reflect
commuter traffic into Wayne. Technical Support Document § 6.5.3. Oakland County (but not
Michigan) subsequently petitioned EPA for reconsideration of that designation. EPA denied that
request, again concluding that Oakland contributed to Wayne’s violation. Undeterred, Oakland filed
a second submission with EPA, insisting that it does not contribute to the PM, 5 problem in Wayne.
EPA rejected that submission as well.

All of Oakland’s complaints lack merit. To begin with, we disagree with Oakland’s
contention that EPA ignored the meteorological data that Oakland submitted and that EPA otherwise
failed to account for area wind patterns. In reality, the record demonstrates that EPA addressed and
rejected Oakland’s contentions about the meteorological evidence, and Oakland points to nothing
that shows that EPA’s conclusions in this regard were substantively unreasonable.
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Nor do we agree that EPA adopted an erroneous “incremental contribution analysis™ to justify
Oakland’s designation as nonattainment. Oakland Opening Br. 29. The record is clear that EPA
always justified Oakland’s designation on its original assessment of the nine factor test. It relied on
the “incremental” analysis only to indulge—and to refute—OQakland’s objection that PM, ; levels in
Oakland are “below background” and thus that air becomes cleaner as it travels through Oakland on
its way to Detroit. Furthermore, even if EPA did adopt the “incremental contribution analysis™ as
a justification for Oakland’s nonattainment designation, it offered a reasoned explanation for why
it thought its version of that analysis was appropriate despite Oakland’s criticisms. See Letter from
Stephen L. Johnson to Marc D. Machlin, Attach. 1 at 16-19 (Sept. 25, 2007).

We also disagree that EPA ignored its own documents purportedly confirming that Oakland
makes no contribution to Wayne’s nonattainment. Specifically, Oakland points to the so-called
Rizzo Report, which it obtained through a FOIA request. As EPA argues, however, the Report
post-dated the Designation Rule, and it does nothing to undermine the reasonableness of EPA’s
determination that Oakland contributes to nonattainment in Wayne County. Because the Report
discusses only which sources are most responsible for violations at one particular monitor, the report
hardly undermines EPA’s assessment that Oakland’s contribution of PM, ; is sizable enough to
warrant a nonattainment designation for contributions to nonattainment throughout Wayne county.

Finally, we reject Oakland’s argument that speciated data from monitors in Wayne County
proves that the monitored violations in Wayne County are primarily the result of very localized
industrial sources in Wayne. EPA rejected this argument in its response to Oakland’s second
petition, explaining among other things that its own evaluation of the speciation data suggested
impacts from normal urban emissions, not simply industrial emissions close to the monitor. See id.
at 23-24. Oakland offers no reason to think that this determination was arbitrary and capricious.

Oakland makes three additional arguments: (1) that weighted emissions scores are
“meaningless” (2) that Oakland’s weighted emissions score was artificially inflated; and (3) that EPA
has set numerical thresholds for contribution in other kinds of PM, ; proceedings. Because Oakland
raised these arguments only in its reply brief, they are waived. See City of Waukesha v. EPA, 320
F.3d 228,250 n.22 (D.C. Cir. 2003) (argument “first raised comprehensibly only in the reply brief”
is waived).

Anderson, Greenville, and Spartanburg Counties, South Carolina

Anderson, Greenville, and Spartanburg Counties, South Carolina, petition for review of their
designation as “unclassifiable” for the annual PM, ; NAAQS. But because petitioners have failed
to demonstrate that an unclassifiable designation injures them in any way, they have failed to
demonstrate their Article Il standing to challenge these individual designations. See, e.g., Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992) (to satisfy “the irreducible constitutional minimum
of standing . . . . the plaintiff must have suffered an injury in fact” (internal quotation marks
omitted)). Under the Clean Air Act, unclassifiable areas are treated interchangeably with attainment
arcas for pollution control purposes. E.g., 42 U.S.C. § 7471 (state implementation plans must
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contain measures “to prevent significant deterioration of air quality in ecach region (or portion
thereof) designated pursuant to section 7407 of this title as attainment or unclassifiable.”). As a
result, there is nothing “self-evident” about whatever injury may follow from an unclassifiable
designation that would allow petitioners to escape the normal requirement that their opening brief
“include argument and evidence establishing the claim of standing,” see D.C. CIR. R. 28(a)(7); Sierra
Club v. EPA, 292 F.3d 895, 900-01 (D.C. Cir. 2002). Given that the counties’ opening brief
explained neither the injury that flows from an unclassifiable designation nor the redress that an
attainment designation would afford, petitioners have failed to meet their initial burden to establish
standing. Moreover, even if it were proper for the counties to set forth such arguments and evidence
in the reply brief, petitioners’ reply brief offers only ipse dixit assertions of injury and standing to
sue. The South Carolina counties’ petitions for review of their individual designations are therefore
denied for lack of standing.

Catawba County, North Carolina

Catawba itself has a violating monitor but nonetheless argues that its nonattainment
designation should be vacated because (1) the monitor is improperly sited under EPA’s regulations;
(2) the monitor is unrepresentative of air quality throughout the county; (3) EPA relied on one
monitor to designate Catawba as nonattainment rather than using “spatial averaging”; and (4) EPA
failed to consider future reductions in emissions that were likely to occur in the county. All of
Catawba’s challenges lack merit.

First, as to the improper monitor location, Catawba claims that the monitor is noncompliant
with two regulations—one that governs monitor distance from the tree “dripline,” 40 C.F.R. pt. 58
app. E § 8.2 (2004), and another that governs placing monitors away from “obstacles, such as
buildings,” id. We can easily reject the first challenge: after EPA pointed out in its brief that
Catawba was citing the wrong regulation, Catawba conceded that the allegedly offending monitor
actually complies with the minimum distance set forth in the right one. See Counties.” Reply Br. 30
& n.2 (“[Tlhe Catawba monitor is set just far enough from the dripline to meet the minimal
requirements of the regulation . . . .”). As to the second purported regulatory infraction, Catawba
provides no reason to question EPA’s interpretation of the word “obstacle” as excluding elevated
structures such as water towers, the supposed obstacle here. See Auer v. Robbins, 519 U.S. 452
(1997) (agency’s interpretation of its own regulations “controlling unless plainly erroneous or
inconsistent with the regulation” (internal quotation marks omitted)).

Second, regarding Catawba’s claim that the air monitor is unrepresentative of county air
quality because it is in a highly industrialized area in the county, North Carolina itself selected the
monitor location as a “neighborhood scale” site—i.e., one that under EPA regulations is
representative of conditions where people commonly live and work in the county, see 40 C.F.R. pt.
58 app. D § 2.8.0.5 (2004)—and EPA approved the sclection of the site as such. We have no reason
to second-guess EPA’s technical judgment (nor North Carolina’s) that the site is representative of
local air quality. Although Catawba characterizes the area as “industrial,” that bare characterization
provides little reason to upset the “extreme deference” we atford to a decision like this, which rests
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on EPA’s technical expertise, Am. Farm Bureau Fed’n, 559 F.3d at 519 (internal quotation marks
omitted), particularly given that the regulations themselves provide that an industrial area may in
some circumstances be an appropriate site for a neighborhood scale monitor, see 40 C.F.R. pt. 58,
Appx. D, § 2.8.0.5 (*This category also may include industrial and commercial neighborhoods
especially in districts of diverse land use where residences are interspersed.”).

Third, we reject the argument that EPA erred in failing to apply so-called spatial averaging
to determine the appropriate designation. As EPA explains, the applicable regulations require the
state to request spatial averaging, to have designed the monitoring network for such a purpose, and
to have provided an opportunity for public notice and comment before designations may be based
on this method. See Holmstead Memo Guidance at 4 (citing regulations). North Carolina did none
of this, and Catawba offers no explanation for why EPA should have (or even could have) applied
the spatial averaging sua sponte. Moreover, because we reject petitioner’s first two claims that EPA
relied on inappropriate and unrepresentative data to determine Catawba’s attainment status, we also
reject the county’s argument that the lack of spatial averaging is problematic because it compounds
these supposed errors.

Finally, as to the claim that EPA failed to take into account regulatory programs that will
reduce PM, 5 levels in Catawba, EPA looks to future emissions reductions only when deciding
whether to designate a county that meets the PM, s NAAQS as nonattainment based on contributions
to a nearby violation—not when deciding whether to designate a county that itself violates the
NAAQS. Indeed, EPA has consistently interpreted section 107(d)(1)(A) of the Clean Air Act, 42
U.S.C. § 7407(d)(1 )(A), as requiring it to determine NAAQS violations based on current conditions
rather than possible future conditions. Thus, there 1s nothing inconsistent about EPA’s refusal to
consider supposed emission reductions in Catawba’s future as some kind of mitigating evidence
against the present monitored violation.

Guilford County, North Carolina

Located in the Greensboro-Winston Salem-High Point CMSA, Guilford County, North
Carolina, was designated nonattainment for contributions to a monitored violation in Davidson
County. Guilford objects to the designation with a variety of arguments, but the only ones worth
mentioning are: (1) that Guilford cannot contribute to violations in Davidson because it is
predominantly downwind; and (2) that Guilford compares favorably to Forsyth County, which EPA
eventually designated attainment. Neither argument is persuasive.

Various factors support the designation of Guilford as contributing to violations in the CMSA,
and meteorology is among them. Guilford has the second highest weighted emissions score, it has
high population and is among the most densely populated CMSA counties, it is among the fastest
growing counties, and it has by far the greatest number of vehicle miles traveled. See Letter from
J. 1. Palmer, Jr. to William G. Ross, Attach. 1 at 3—8 (Jun. 29, 2004). EPA considered and rejected
the argument that these factors—including Guilford’s very high emissions rank—must be
disregarded because Guilford is predominantly downwind of Davidson. Guilford lies directly to the
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northeast of Davidson, and pollution roses indicate that the second-highest contribution to
Davidson’s nonattainment is from the northeast. See Letter from Stephen L. Johnson to George W.
House, at 3 & Attach. 1 (Dec. 5, 2005). If anything, then, the wind data clearly supports EPA’s
designation.

Nor is the comparison to Forsyth compelling. Although Forsyth ranks higher in population
density, it ranks lower in population growth and much lower in both vehicle miles traveled and
weighted emissions score. See Letter from J. I. Palmer, Jr. to William G. Ross, Attach. 1 at 3-8 (Jun.
29, 2004). Pollution roses also indicate a stronger contribution from the direction of Guilford than
from the direction of Forsyth, which lies to the north. It was eminently reasonable for EPA to treat
these two different counties differently.

Catoosa County, Georgia

Catoosa County, Georgia, has no monitor, but was designated nonattainment for its
contribution to nonattainment in the Chattanooga, Tennessee MSA. Although the county claims that
EPA put undue and standardless emphasis on Catoosa’s weighted emissions score of 11.9, it is clear
from the record that Catoosa is similar to other nonattainment counties on many of the factors EPA
considered, is by far the fastest growing county, has meaningful emissions, and sits between two
counties with violating monitors. Technical Support Document § 6.4.2.4 & fig. 7.7. In short, the
record plainly supports EPA’s designation.

Catoosa therefore argues, as a fallback, that EPA should have excluded certain days from the
monitoring data in the nearby counties of Walker and Hamilton because wildfires “from Arkansas
to Alaska” made those days exceptional events. EPA considered and rejected this argument after
extensive analysis, even hiring outside contractors to give full consideration to the possible impact
of wildfires. See, e.g., Letter from Stephen L. Johnson to Carol A. Couch (Jan. 20, 2006), at 1-4.
Nothing in the record permits us to second guess this highly technical judgment. See New York v.
Reilly, 969 F.2d at 1147, 1152 (D.C. Cir. 1992) (“We are extremely deferential to administrative
agencies in cases involving technical rulemaking decisions . . . .”).

Porter County, Indiana

Porter County, Indiana, lies within the Chicago CMSA and was designated nonattainment for
contributions to violations in Lake County, which lies immediately to the west, and Cook County,
which lies to the nearby northwest across Lake Michigan. The industry petitioners claim that
Porter’s emissions are inflated by EPA’s flawed data on carbon emissions, are low relative to
counties in other C/MSAs, and are irrelevant because the wind blows Porter’s emissions away from
the violating monitors. We find these objections unpersuasive.

Because Porter County is within the Chicago CMSA, it is presumed to contribute to violations
in the metropolitan area. Although Porter County attempts to compare its weighted emissions score
with those of attaining counties in other C/MSA’s, that comparison fails to substantiate the claim
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that Porter’s designation as nonattainment is erroneous. As we explain in our published opinion,
cross-C/MSA comparisons of weighted emissions scores are meaningless. The only thing Porter’s
weighted emissions score establishes is that the county accounts for over 9% of CMSA emissions.
See Technical Support Document § 6.5.2.1. Using EPA’s most up-to-date estimate of carbon
emissions does nothing to benefit Porter County. Because most of its emissions are from a steel mill
rather than from coal plants, its weighted emissions score actually rises to 9.9 with the new numbers.
See Letter from Stephen L. Johnson to David M. Flannery, app. E at 1 (Aug. 19, 2007). And
although the wind typically blows Porter’s emissions away from the violating monitors, the wind
does blow from the northeast or southeast 38% of the time. Technical Support Document § 6.5.2.1
Porter is the fourth highest emitter in the CMSA and the fastest growing county by far. /d.
Moreover, like many of the CMSA counties, Porter’s greatest contribution of urban and industrial
activity comes from sources on Lake Michigan—i.e., sources that are closest to the monitored
violations in the Chicago CMSA’s urban areas. See id. fig. 7.8. The record thus amply supports
EPA’s contribution finding.

Randolph County, lllinois

Although Baldwin Township, in the northwest corner of Randolph County, Illinois, lies
directly outside the St. Louis CMSA, EPA designated it nonattainment based on its contribution to
violations in St. Louis. Baldwin has a large power plant that accounts for nearly all of Randolph
County’s emissions, and Randolph is otherwise a predominantly rural county. For this reason, EPA
followed the state’s recommendation and designated only Baldwin Township nonattainment,
excluding the rest of the county from the designation.

Industry petitioners object, arguing that EPA applied only three of'its nine factors, and did so
incorrectly. They say that Randolph’s weighted emissions score, which EPA relied on, is low
relative to other counties designated attainment, that the wind does not blow emissions from
Randolph towards the St. Louis CMSA, and that EPA failed to give proper credit for future
emissions reductions. They also suggest that the other factors in EPA’s test clearly cut against the
designation, as Randolph County has the state’s lowest design value and ranks very low for
population, density, traffic, commuting, and projected growth.

These objections are faulty. Randolph’s weighted emissions score of 8.9 may be low relative
to counties designated attainment in other CMSAs, but it is comparable to many other counties
designated nonattainment in this CMSA, including Franklin, Missouri (9.1), Jefferson, Missouri
(10.4) and St. Charles, Missouri (10.2). See id. § 6.5.1.2. This kind of intra-MSA comparison is,
again, the only way that a weighted emissions score may appropriately be used. The wind blows
from Randolph towards the violating monitor 29% of the time—more often than it blows in any
other direction. /d. And although petitioners suggest that EPA failed to consider the other factors
in the nine-factor test that favored Baldwin, such as Randolph’s clean air and rural population
patterns, EPA did consider these points: indeed, they represent the very reasons EPA agreed to
separate Baldwin Township from the rest of the county. See Letter from Stephen L. Johnson to Paul
E. Guterman, at 4-7 (Jan. 20, 2006). Baldwin is responsible for nearly all of the county’s emissions,
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lies in the part of the county closest to the violating monitor, and the wind frequently carries those
significant emissions in the direction of the violations. This is more than sufficient to explain the
designation.

The Ohio Townships

As in Randolph County, EPA compromised with the state and designated certain
high-emission townships as -nonattainment in lieu of designating the entire rural counties
surrounding them. Although these townships relate to two separate C/MSAs, the industry petitioners
brief their challenges to these designations together. They challenge the designation of Franklin
Township in Coshocton County, a county bordering the Columbus MSA, and the designations of
three townships in two counties bordering the Huntington-Ashland CMSA. Their arguments
regarding these townships echo their arguments regarding Baldwin Township: that EPA applied only
limited factors and did so incorrectly. Petitioners’ point regarding the factors that EPA ignored has
no more force here than it did with Baldwin Township—again, it was precisely because it considered
these factors that EPA was willing to carve these high-emitting towns out of the largely rural
counties in which they reside. As to the emissions and meteorological data that EPA considered in
designating those townships as contributors to nearby violations, petitioners’ arguments are
unpersuasive.

The three townships outside the Huntington-Ashland MSA are located in two counties,
Adams County and Gallia County. Adams has a weighted emissions score of 102.4; Gallia 141.4.
Technical Support Document § 6.5.4.6. That is to say, Adams has emissions equal to the entire
CMSA and Gallia has emissions exceeding the entire CMSA’s by 40%. Most of these emissions
come from power plants located in the disputed townships. The meteorological data indicate that
the winds in these counties blow in every direction at least 19% of the time, indicating that they do
blow emissions towards the violations with significant frequency. I/d. EPA thus believed the
substantial emissions from these sources were contributing to monitored violations in nearby
counties, and given the size of the emissions at issue, we have no reason to suspect that judgment.

Petitioners submit that the cause of the nearby violations was a non-compliant coking plant
which has since closed. This view, if true, may impact Ohio’s SIP or subsequent designation
decisions. But EPA’s method was to use averages derived from three years of data, and those
averages establish multiple nearby violations. Whether or not eliminating the emissions from the
now-closed coking plant would be sufficient to bring the nearby monitors to attainment, it was not
unreasonable for EPA to determine that the major emitters in Gallia and Adams were contributing
to the violations that were appropriately established in and around the Huntington-Ashland CMSA.

We reach the same conclusion regarding Franklin Township, outside the Columbus MSA.
Franklin emits most of Coshocton County’s PM, 5, which equals about 31% of MSA emissions.
Technical Support Document § 6.5.4.4. The wind blows from the general direction of Franklin
Township 34% of the time, id., and according to EPA, pollution roses substantiate a contribution
from that direction. The record thus contains sufficient evidence to support the designation, and we
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have no basis to revisit EPA’s technical judgment.
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United States Code Annotated
Title 42, The Public Health and Welfare
Chapter 85, Alr Pollution Prevention and Cowtrol (Refs & Annos)
Subchapter 1 Programs and Activities
Part A, Alr Quality and Emisslons Limitations (Refs & Annos}

42 US.C.A §ra07y
§ 740, Alr quality control regions

Effective; January 23, 2004
Curreniness

{2} Responsibility of each State for alr quality; submission of implementation plan
BEach State shall have the primary responsibility for assuring air guality within the entire geographic area comprising
such State by submitting an implementation plan for such State which will specify the manner in which national primary

and secondary ambient air quality standards will be achieved and maintained within each air quality control region in
such State.

(B} Designated regions

For purposes of developing and carrying out implementation plans under section 7410 of this title--

{1y an air guality control region designated under this section before December 31, 1970, or a region designated after
such date under subsection (o) of this section, shall be an air quality control region; gmd

{23 the portion of such State which is not part of any such designated region shall be an air guality control region,
but such portion may be subdivided by the State into two or more air quality control regions with the approval of
the Administrator.

{¢} Aunthority of Administrater to designate regions; notification of Governors of affected States

The Administrator shall, within 90 days after December 31, 1970, after consnltation with appropriate State and local
authorities, designate as an air quality control region any interstale area or major intrastate area which he deoms
necessary or appropriate for the attainment and maintenance of ambient air quality standards. The Administrator shall
immediately notify the Governors of the affected States of any designation made under this subsection.

{d) Designations

{1} Desiguations generally

(A} Submission by Governors of inftial designations following promulgstion of new or revised standards
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By such date as the Administrator may reasonably require, but not later than 1 year after promulgation of a new
or revised national ambient air quality standard for any pollutant uader section 7409 of this title, the Governor of
each State shall (and at any other time the Governor of 2 State deems appropriate the Governor may) submit to the
Administrator a list of all areas {or portions thereof) in the State, designating as--

{i) nonattainment, any area that does not meet {or that contributes to ambient air quality in a nearby area that
does not meet) the national primary or secondary ambient air quality standard for the pollutant,

(i) attainment, any area {other than an area identified in clause {i)) that meets the national primary or secondary
ambient air guality standard for the pollutant, or

(it} unclassifiable, any area that cannot be classified on the basis of available information as meeting or not
meeting the national primary or secondary ambient air quality standard for the pollutant.

The Administrator may not reguire the Governor to submit the required list sooner than 120 days after
promulgating a new or revised national ambient air quality standard.

(B} Promulgation by EP A of designsations

(i} Upon promulgation or revision of a national ambient air quality standard, the Administrator shall promulgate
the designations of all areas {or portions thercof) submitted under subparagraph (A) as expeditiously as practicable,
but in no case later than 2 vears from the date of promulgation of the new or revised national ambient air guality
standard. Such period may be extended for up to one year in the event the Administrator has insufficient information
to promulgate the designations.

{ii} In making the promulgations required under clause (i}, the Administrator may make such modifications as the
Administrator deems necessary 1o the designations of the areas (or portions thereof) submitied under subparagraph
{A) (including to the boundaries of such areas or portions thereof). Whenever the Administrator intends to make a
modification, the Administrator shall notify the State and provide such State with an opportunity to demonstrate
why any proposed modification is inappropriate. The Administrator shall give such notification no later than
120 days before the date the Adminisirator promulgates the designation, inclnding any modification thereto. If
the Governor fails 1o submit the Het in whole or in part, as required under subparagraph (A), the Administrator
shall promulgate the designation that the Administrator deems appropriate for any area {or portion thereof) not
designated by the State.

(i) I the Governor of any State, on the Governor's awn motion, under subparagraph (A), subiits a list of areas (or
poriions thereof) in the State designated as nonatiainment, attainment, or unclassifiable, the Administrator shall
act on such designations in accordance with the procedures under paragraph (3) (relating to redesignation).

{iv} A designation for an area {or portion thereof) made pursuant to this subsection shall remain in effect until the
area {or portion thereof) is redesignated pursuant 1o paragraph (3} or (4).
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& 7407, Alr quality control regions, 42 UB0A § 7447

{C} Designations by operation of law

{iy Any area designated with respect to any air pollutant under the provisions of paragraph {(1){(A), (B), or (T
of this subsection {as in cffect immediately before November 15, 1990) is designated, by operation of law, as a
nonattainment area for such pollutant within the meaning of subparagraph (AX)3).

{(if} Any area designated with respect to any air poliutant under the provisions of paragraph (1¥E) (as in effect
immediately before November 15, 1990) is designated by operation of law, as an attaimment area for such pollutant
within the meaning of subparagraph (A)i).

(i1} Any area designated with respect to any air pollutant under the provisions of paragraph (1D} (as in effect
immediately before November 15, 1990) is designated, by operation of law, as an unclassifiable area for such
pollutant within the meaning of subparagraph (A)Gi1).

{2} Publication of designations and redesignations

{A) The Administrator shall publish a notice in the Federal Register promulgating any designation under paragraph {1}
or {5}, or announcing any designation under paragraph (4}, or promulgating any redesignation under paragraph (3).

(B} Promulgation or announcement of a designation under paragraph (1}, {(4) or (5} shall not be subject to the
provisions of sections 5353 through 337 of Tide % (relating to notice and comment), except nothing herein shall be
construed as precluding such public notice and comment whenever possible.

{3} Redesignation

{A) Subiect to the requirements of subparagraph (E}, and on the basis of air quality data, planning and
control considerations, or any other air quality-related considerations the Administrator deems appropriate, the
Administrator may at any time notify the Governor of any State that available information indicates that the
designation of any area or portion of an area within the State or interstate area should be revised. In issuing
such notification, which shall be public, to the Governor, the Administrator shall provide such nformation as the
Administrator may have available explaining the bass for the notice.

{B) No later than 120 days after receiving a notification under subparagraph (A}, the Governor shall submit to the
Administrator such redesignation, i any, of the appropriate ares {or areas) or portion thereof within the State or
interstate area, as the Governor considers appropriate.

{C) Mo later than 120 days afier the date described in subparagraph (B) {or paragraph (1(B)(#i)), the Administrator
shall promulgate the redesignation, if any, of the area or portion thereof, submitted by the Governor in accordance
with subparagraph (B), making such modifications as the Administrator may deem necessary, in the same manner
and under the same procedure as is applicable under clause () of paragraph (1)(B), except that the phrase “60 days”
shall be substituted for the phrase “120 days” in that clause. I the Governor does not submit, in accordance with
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§ 7447, Alr guality control reglons, 42 USCA § 7487

subparagraph (B), a redesignation for an area (or portion thereof) identified by the Administrator under subparagraph
{A), the Administrator shall promulgate such redesignation, if any, that the Administrator deems appropriate.

{1¥) The Governor of any State may, on the Governor's own motion, submit to the Adminisirator a revised designation
of any area or portion thereof within the State. Within 18 months of receipt of a complete State redesignation submittal,
the Administrator shall approve or deny such redesignation. The submission of a redesignation by a Governor shall
not affect the effectiveness or enforceability of the applicable implementation plan for the State,

(£} The Administrator may not promulgate a redesignation of a nonattainment area (or portion thereof} to attainment
wlesg--

(i} the Adminisirator determines that the area has attained the national ambient air quality standard;

{if) the Administrator has fully approved the applicable implementation plan for the area under section 74100k of
this title;

(i) the Administrator determines that the improvement in alr quality is due to permanent and enforceable
reductions in emissions resulting from implementation of the apphcable implementation plan and applicable Federal
air pollutant control regulations and other permanent and enforceable reductions;

{iv) the Administrator has fully approved a maintenance plan for the area as meeting the requirements of saciion
305a of this title; and

{¥) the State containing such area has met all requirements applicable to the area under section 7410 of this title
and part I of this subchapter.

{F) The Administrator shall not promulgate any redesignation of any area (or portion thereof) from nonattainment
to unclassifiable.

{4} MNonattatnment designations for ozone, carbon monoxide and particulate matter (PM-16)

{A} OGrone and carbon monoxide

{1} Within 120 days afler November 15, 1 900 eack Governor of each Stale shall submil Lo the Administrator a list
that designates, affirms or reaffinms the designation of, or redesignates {as the case may be), all areas (or portions
thereof) of the Governor's State as attainment, nonattainment, or unclassifiable with respect to the national ambient
air quality standards for ozone and carbon monoxide.

{ii) No later than 120 days after the date the Governor is required to submit the list of areas {or portions thereof}
required under clause (i) of this subparagraph, the Administrator shall promulgate such designations, making such
modifications as the Administrator may desm necessary, in the same manner, and uvnder the same procedure,
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Uniked States Code Annotated
Title g2. The Public Heslth and Welfare
Chapter 85, Alr Pollution Prevention and Control {Befs & Annos)
Subchapter L Programs and Activities
Part A, Adr Cuality snd Emissions Limiiations (Befs & Annos)

42 U.8.C.A § 7408
§ 7408, Alr quality criteria and control technigues
Effective: November 10, 1968

Currentness

{a) Alr pollutant Hst; publication and revision by Admindstrator; issuance of air quality criteria for alr pollutants

{1} For the purpose of establishing national primary and secondary ambient air quality standards, the Administrator
shall within 30 days after December 31, 1970, publish, and shall from time to time thereafter revise, a Hst which includes
each air pollutante.

{A) emissions of which, in his judgment, cause or contribute to air pollution which may reasonably be anticipated to
endanger public health or welfare;

{B} the presence of which in the ambient air results from numerous or diverse mobile or stationary sources; and

{} for which air quality criteria had not been issued before December 31, 1970 but for which he plaas to issue air
quaklity critena under this section.

{2} The Administrator shall issue air quality criteria for an alr pollutant within 12 months after he has included such
poliutant in a list under paragraph (1). Air guality eriteria for an air pollutant shall accurately reflect the latest scientific
knowledge useful in indicating the kind and extent of all identifiable effects on public health or welfare which may be
expected from the presence of such pollutant in the ambient air, in varying quantities. The criteria for an air pollutant,
o the extent practicable, shall include information on--

{A} those variable factors (including atmospheric conditions) which of themselves or in combination with other factors
may alter the effects on public health or welfare of such air pollutant;

{B) the types of air poliutants which, when present in the atmosphere, may interact with such pollutant to produce
an adverse effect on public health or welfare; and

{C} any known or anticipated adverse effects on welfare.

ADDS
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£ 7408, Alr quality oriteris snd control techniques, 42 USCA § 7404

{b} Issuance by Administrator of information vn alr poliution control technigues; standing consulting commitices for afr
pollutants; establishment; membership

(1} Simultaneously with the issuance of criteria under subsection (a) of this section, the Administrator shall, after
consuliation with appropriate advisory committees and Federal departments and agencies, issue to the States and
appropriate air pollution control agencies information on air pollution control techniques, which information shall
include data relating to the cost of installation and operation, energy requirements, emission reduction benefits, and
environmental impact of the emission control technology. Such information shall include such data as are available
on available technology and alternative methods of prevention and control of air pollution. Such information shall
also include data on alternative fuels, processes, and operating methods which will result in elimination or significant
reduction of emissions.

{2} in order to assistin the development of information on pollution control technigues, the Administrator may establish
a standing consulting committee for each air pollutant included in a list published pursuant to subsection {a){(1} of this
section, which shall be comprised of technically qualified individuals representative of State and local governments,
industry, and the academic community. Fach such commitice shall submit, as appropriate, to the Administrator
information related to that required by paragraph (1.

{c} Review, modification, and relssuance of criterin or information

The Administrator shall from thne to time review, and, as appropriate, modify, and reissue any criteria or nformation
on control technigues issued pursnant to this section, Mot later than six months after August 7, 1977, the Administrator
shall revise and reissue criteria relating to concentrations of NG» over such period {(not more than three hours) as he
deems appropriate. Such criteria shall include a discussion of nitric and nitrous acids, niirites, nitrates, nitrosamines, and
other carcinogenic and potentially carcinogenic derivatives of oxides of nitrogen.

{d} Publication in Federal Register; avatlability of copies for general public

The issuance of air quality criteria and information on air pollution control technigues shall be announced in the Federal
Register and copies shall be made available to the general public,

{e} Transportation planning and guidelines

The Administrator shall, after consultation with the Secretary of Transportation, and after providing public notice
and opportanity for comment, and with State and local officials, within nine months afier November 15, 1990, and
periodically thereafter as necessary 1o maintain a continuous transportation-air guality planning process, update the June
1978 Transporiation-Air Quality Planning Guidelines and publish guidance on the development and imnplementation of
transportation and other measures necessary to demonsirate and maintain attainment of national ambient air quality
standards. Such guidehnes shall include information one-

{1) methods o identify and evaluate alternative planning and control activities;

{2y methods of reviewing plans on a regular basis as conditions change or new information is presented;

(FPage 80 of Total ADDS®
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{8} the potential effect of such processes, procedures, and methods on transporiation systems and the provision of
transportation services; and

¢} the environmental, energy, and economic impact of such processes, procedures, and methods.

{g} Assessment of risks to ecosystems

The Administrator may assess the risks to ecosystems from exposure o criteria air pollutants {as identified by the
Administrator in the Adminisirator's sole discretion).

{h) RACT/BACTILAER clearinghouse

The Administrator shall make information regarding emission control technology available to the States and 1o the
general public through a central database. Such information shall include all control technology information received
pursuant o State plan provisions requiring permits for sources, including operating permits for existing sources.

CREDITES)

{July 14, 1955, ¢. 360, Title 1, § 108, as added Pub.L. 91-604, § 4{a), Dec. 31, 1970, 84 Stat. 1678; amended Pub.1.
25-25, Titde 1, §§ 104, 105, Titde TV, § 401(a), Aug. 7, 1977, 91 Stat. 689, 790; Pub L. 101-549, Title 1, §§ 108{a} to (c). (0},
111, Nov. 15, 1990, 104 Stat. 2465, 2466, 2469, 2470; Pub. L. 105-362, Title XV, § 150111}, Nov. 10, 1998, 112 Stat. 3254

Footnotes

i So i original. The period probably should be a semicolon.

42 US.CA §7408, 42 USCA § 7408

Current through P.L. 11590, Alsc includes P.L. 115-92 10 115-117, 115-119, and 115-122. Title 26 current through
115122,

Ynd of Docoment © 2018 Thomson Reuters. No olaim to original U8, Government Works.
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United States Code Annotated
Title 42, The Public Health and Welfare
Chapter 85, Alr Pollution Preveniion and Contred {Refs & Annos)
Subchapter 1. Programs and Activities
Part A Alr Guality and Emisgions Limtations {Refs & Annos)

42 US.C.A § 7400
§ 74049, National primary and secondary ambient air guality standards

Currentness

{a} Promulgation
(£} The Administrator--

(A} within 30 days after Deceraber 31, 1970, shall publish proposed regulations prescribing a national primary ambient
air guality standard and a national secondary ambient air quality standard for each air pollutant for which air gquality
criteria have been issued prior to such date; and

{B) after a reasonable time for interested persons to submit written comments thereon (but no fater than 90 days afier
the initial publication of such proposed standards) shall by regulation promulgate such proposed national primary
and secondary ambient air quality standards with such modifications as he deems appropriate.

{2) With respect to any air pollutant for which air quality criteria are issued after Decenyber 31, 1970, the Administrator
shall publish, simultaneously with the issuance of such criteria and information, propeosed naliopal primary and
secondary ambient air quality standards for any such pollutant. The procedure provided for in paragraph (1{B} of this
subsection shall apply to the promulgation of such standards.

(b} Protection of public health and welfare

{1} Nauonal primary ambient atr quality standards, prescribed under subsection (&) of this section shall be ambient air
quality standards the attainment and maintenance of which in the jadgment of the Administrator, based on such criteria
and allowing an adeqguate margin of safety, are requisite to protect the public health. Such primary standards may be
revised i the same manner as promulgated.

{2} Any national secondary ambient air quality standard prescribed under subsection {8} of this section shall specify a
level of air quality the attainment and maintenance of which in the judgmeni of the Administrator, based on such criterda,
is requisite to protect the public welfare from any known or anticipated adverse offects associated with the presence of
such atr polintant in the ambient air. Such secondary standards may be revised in the same manner as promulgated.

{c) Mational priwary mmbient alr guality standard for nitrogen dioxide
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§ 7410, State implementation plans for natlonal primary and.., 42 USCA § 7410

United States Code Annotated
Title 42, The Public Health and Welfare
Chapter Bs. Alr Pollution Prevention and Control (Refs & Annos)
Subchapter 1, Programs and Actividies
Part A, Alr Quality and Emissions Limitations (Refs & Annos)

42 U.8.C.A § 7410
§ 7410. State implementation plans for national primary and secondary ambient air quality standards

Curreniness

{a} Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; lndivect source review
program; supplemental or intermittent control systems

{1} Bach State shall, alter reasonable notice and public hearings, adopt and submit to the Administrator, within 3 years
{or such shorter period as the Administrator may prescribe) after the promulgation of & national primary ambient air
quality standard {or any revision thereof) under section 7400 of this title for any air pollutant, a plan which provides for
implementation, maintenance, and enforcement of such primary standard in each air quality control region {or portion
thergof} within such State. In addition, such State shall adopt and submit to the Administrator (either as a part of a
plan submitted under the preceding sentence or separately) within 3 vears {or such shorter period as the Administrator
may preseribe) after the promulgation of a national ambient air quality secondary standard (or revision thereof), a plan
which provides for implementation, maintenance, and enforcement of such secondary standard in each air quality control
region {or portion thereof) within such State. Unless a separate public hearing is provided, cach State shall consider its
plan implementing such secondary standard at the hearing required by the first sentence of this paragraph.

{23 Bach implementation plan submitted by a State under this chapter shall be adopted by the State after reasonable
notice and public hearing, Bach such plan shall--

{43 include enforceable emission limitations and other control measures, means, or techniques (including economic
incentives such as fees, marketable permits, and avctions of emissions rights), as well as schedules and timetables for
compliance, as may be necessary or appropriate to meet the applicable requirements of this chapter;

(B} provide for establishment and operation of appropriate devices, methods, systems, and procedures necessary (o~
{(f) monitor, compile, and analyze data on ambient air quality, and
{il} upon request, make such data available to the Administrator;

() include a program to provide for the enforcement of the measures described in subparagraph (A), and regulation
of the modification and construction of any stationary source within the areas covered by the plan as necessary to
assure that national ambient air quality standards are achieved, including 3 permit program as required in parts C
and D of this subchapter;
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{I}} contain adequate provisions--

{i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activity within
the State from emitting any air pollutant in amounts which will-

{1} contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to
any such national primary or secondary ambient air quality standard, or

{11} interfere with measures required to be included in the applicable implementation plan for any other State
under part C of this subchapter to prevent significant deterioration of air quality or to protect visibility,

{if) insuring sompliznce with the applicable requirements of sections 7426 and 741 5 of this title (relating to interstate
and international poliution abatement);

{E)} provide {i) necessary assurances that the State (or, except where the Administrator decms inappropriate, the general
purpose focal government or governmenis, or a regional agency designated by the State or general purpose local
governments for such purpose) will have adequate personnel, funding, and authority under State (and, as appropriate,
local) law to carry out such implementation plan {and is not prohibited by any provision of Federal or State law
from carrying out such implementation plan or portion thereof), (i) requirements that the State comply with the
requirements respecting State boards under section 7428 of this fitle, and (3i) necessary assurances that, where the
State has relied on a local or regional government, agency, or instrumentality for the implementation of any plan
provision, the State has respounsibility for ensuring adeguate implementation of such plan provision;

{F} require, as may be prescrnibed by the Administrator--

i} the installation, maintenance, and replacement of equipment, and the implementation of other necessary sieps,
by owners or operators of stationary sources 1o monitor emissions from such sources,

{if} periodic reports on the nature and amounts of emissions and emissions-related data from such sources, and

(i) correlation of such reports by the State agency with any emission limitations or standards established pursuant
to this chapter, which reports shall be available at reasonable times for public inspection;

(G} provide for authority comparable to that in section 7603 of this title and adequate contingency plans to implement
such authority;

{H) provide for revision of such plan--
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(i3 from time to time as may be necessary to take account of revisions of such national primary or secondary ambient
air quality standard or the availability of improved or more expeditious methods of aitaining such standard, and

(i) except as provided in paragraph (3YC), whenever the Administrator finds on the basis of information available
to the Administrator that the plan is substantially inadequate to attain the national ambient air quality standard
which it implements or to otherwise comply with any additional requirements established under this chapter;

(I} in the case of a plan or plan revision for an area designated as a nonattainment area, meet the applicable
requirements of part I of this subchapier (relating to nonattainment areas);

{I} meet the applicable requirements of section 7421 of this title (relating to consultation), section 7427 of this title
{relating to public notification), and part C of this subchapter (relating to prevention of significant deterioration of
air quality and visibility protection);

{K)} provide for--

(i} the performance of such air quality modeling as the Adminisiralor may prescribe for the purpose of predicting
the effect on ambient air quality of any emissions of any air pollutant for which the Administrator has established
a national ambient air quality standard, and

i} the submission, upon request, of data related to such air quality modeling to the Administrator;

{L.} require the owner or operator of each major stationary source to pay to the permitting anthority, as a condition
of any permit required under this chapter, a fee sufficient to cover-

(i} the reasonable costs of reviewing and acting upon any application for such a permit, and

{8} if the owner or operator receives a permit for such source, the reasonable costs of implementing and enforcing
the terms and conditions of any such permit {not including any court costs or other costs associated with any
enforcement action),

until such fee requivernent is superseded with respect to such sources by the Administrator’s approval of a fee
program under subchapter V of this chapter; and

{M} provide for consullation and participation by local political subdivisions affected by the plan.
{3¥%A} Repealed. Pub L. 101548 Titde [, § 10131}, Nov. 15, 1590, 104 Btat. 2409

(B} As soon as practicable, the Administrator shall, consistent with the purposes of this chapter and the Energy Supply
and Environmental Coordination Act of 1974 {15 US04 § 791 ot seq.], review each State's applicable inplementation
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plans and report 1o the State on whether such plans can be revised in relation to fuel burning stationary sources (or
persons supplying fuel to such sources) without interfering with the attainment and maintenance of any national ambient
air guality standard within the period permitied in this section. If the Adminisirator determines that any such plan
can be revised, he shall notify the State that a plan revision may be submitted by the State. Any plan revision which is
submitted by the State shall, after public notice and opportunity for public hearing, be approved by the Administrator
if the revision relates only to fuel burning stationary sources (or persons supplying fuel to such sources), and the plan
as revised complies with paragraph (2) of this subsection. The Administrator shall approve or disapprove any revision
ne later than three months after its submission.

{Cy Neither the State, in the case of a plan {or portion thereof) approved under this subsection, nor the Administrator,
in the case of a plan (or portion thereof) promulgated under subsection (¢} of this section, shall be required to revise
an applicable implementation plan because one or more exemptions under section 7418 of this title {relating to Federal
facilities), enforcement orders under section 7413{(d) of this title, suspensions under subsection (f) or (g} of this section
(relating to temporary energy or economic authority), orders under section 7419 of this title (relating to primary
nonferrous smelters), or extensions of compliance in decrees entered under section 741 3(e) of this title (relating 1o iron-
and steel-producing operations) have been granted, if such plan would have met the requirements of this section if no
such exemptions, orders, or extensions had been granted.

{4) Repealed. Pub L. 101-549, Title L, 8 101(d32), Nov. 15, 1990, 104 Stat. 2409

(B} AN Any State may include in a State implementation plan, but the Administrator may not require as a condition
of approval of such plan under this section, any indirect source review program. The Administrator may approve and
enforee, as part of an applicable implementation plan, an indirect source review program which the State chooses to
adopt and submit as part of its plan.

{if} Except as provided in subparagraph (B}, no plan promulgated by the Administrator shall mclude any indirect source
review program for any air guality control region, or portion thereof.

(iii) Any State may revise an applicable implementation plan approved under this subsection to suspend or revoke any
such program included in such plan, provided that such plan meets the requirements of this section.

{B} The Administrator shall have the authority to promulgate, implament and enforce regulations under subsection {¢}
of this section respecting indirect source review programs which apply only to federally assisted highways, airports, and
other major federally assisted indirect sources and federally owned or operated indirect sources,

{C} For purposes of this paragraph, the term “indirect source” means a facility, building, structure, installation, real
property, road, or highway which attracts, or may attract, mobile sources of pollution, Such term includes parking lots,
parking garages, and other facilities subject to any measure for management of parking supply (within the meaning of
subsection (CH2YD)(1) of this section), inchuding regulation of existing off-street parking but such term does not include
new or existing on-street parking. Direct emissions sources or facilities at, within, or associated with, any indirect source
shall not be deemed indirect sources for the purpose of this paragraph.
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{3} For purposes of this paragraph the term “indirect source review program” means the facility-by-facility review of
indirect sources of air pollution, including such measures a8 are necessary to assure, or assist in assuring, that a new
or modified indirect source will not attract mobile sources of air pollution, the emissions from which would cause or
contribute to air pollution concentrationg--

) exceeding any national primary ambient air guality standard for a mobile source-related air pollutant after the
primary standard attainment date, or

(i) preventing mainfenance of any such standard after such date.

{E} For purposes of this paragraph and paragraph (2)(B), the term “transportation control measure” does not inchude
any measure which s an “indirect source review program”.

{6} No State plan shall be treated as meeting the requirements of this section unless such plan provides that in the case
of any source which uses a supplemental, or intermittent control system for purposes of meeting the reguiremenis of
an order under section 7413(d} of this title or section 7419 of this title (relating to primary nonferrous smelter orders),
the owner or operator of such source may not temporarily reduce the pay of any employee by reason of the use of such
supplemental or intermittent or other dispersion dependent conirol system.

{b) Extension of period for submission of plans
The Administrator may, wherever he determines necessary, extend the pericd for submission of any plan or portion

thereof which implements a national secondary ambient air quality standard for a period not to exceed 18 months from
the date otherwise required for submission of such plan.

{c) Preparation and publication by Administrater of proposed regulations setting forth implementation plan; transportation
regulations study and report; parking surcharge; suspension authority; plan implementation

{1} The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the
Administrator--

{A) finds that a State has failed to make a required submission or finds that the plan or plan revision submitted by the
State doss not satisfy the minimum criteria established under subsection (K 1{A) of this section, or

{B} disapproves a State implementation plan submission in whole or in part,

unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, before the
Administrator promulgates such Federal implementation plan.

(2)(A) Repealed. Pub L. 101-549, Title 1, § 101(dX3AY, Nov. 15, 1990, 104 Stat. 2409
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(3) The Governor may include in any temporary emergency suspension issued under this subsection a provision delaying
for a period identical to the period of such suspension any complance schedule {or increment of progress) to which such
source is subject under section 185718 of this title as in effect before Angust 7, 1977, or under section 7413y of this title
upon a finding that such source is unable to comply with such schedule {or increment) solely because of the conditions
on the basis of which a suspension was issued under this subsection.

(b} Publication of comprehensive document for each State setting forth requirements of applicable implementation plan

{1} Not later than 5 years after November 15, 1990, and every 3 years thereafter, the Administrator shall assemble and
publish a comprehensive document for each State setting forth all requirements of the applicable implementation plan
for such State and shall publish notice in the Federal Register of the availability of such documents.

{2} The Administrator may promulgate such regulations as may be reasonably necessary to carry out the purpose of
this subsection.

{1} Modification of requirements prohibited

Except for a primary nonferrous smelter order under section 7414 of this title, a suspension under subsection () or {g)
of this section {relating {0 emergency suspensions), an exemption under seotion 7418 of this title (relating to certain
Federal facilities), an order under section 741 34} of this title {relating 1o compliance orders), a plan promulgation under
subsection (¢} of this section, or a plan revision under subsection {a)(3) of this section, no order, suspension, plan revision,
or other action modifying any requirement of an applicable implementation plan may be taken with respect to any
stationary source by the State or by the Adminisirator. '

{iy Techmological systems of continnous emission reduction on new or modificd stationary sources; compliance with
performance standards

As a condition for issuance of any permit required under this subchapter, the owner or operator of each new or modified
stationary source which is required to obtain such a permit must show to the satisfaction of the permitting authority that
the technological system of continuous smission reduction which is 1o be used at such source will enable it to comply with

the standards of performance which are to apply to such source and that the construction or modification and operation
of such source will be in compliance with all other requirements of this chapter.

(k) Environmental Protection Agency action on plan submissions
{1} Completeness of plan submissions

{A) Completeness criteria

Within 9 months after November 15, 1990, the Administrator shall promulgate minimum criteria that any plan
submission must meet before the Administrator is required to act on such submission under this subsection. The
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criteria shall be Bmited to the information necessary to enable the Administrator to determine whether the plan
submission comptlies with the provisions of this chapter.

{B) Completeness finding

Within 60 days of the Administrator’s receipt of a plan or plan revision, but no later than 6 months after the date,
if any, by which a State is required to submit the plan or revision, the Administrator shall determine whether the
minimum criteria established pursuant to subparagraph (A) have been met. Any plan or plan revision that & State
submits to the Administrator, and that has not been determined by the Administrator (by the date 6 months after
receipt of the submission) to have failed to meet the minimurm oriteria established pursuant to subparagraph (A),
shalf on that date be deemed by operation of law to meet such minhmum criteria.

() Effect of finding of incompleteness

Where the Administrator determines that a plan submission (ot part thereof) does not meet the minimum criteria
established pursuant to subparagraph (A), the State shall be treated as not having made the submission {or, in the
Administrator's discretion, part thergof),

{2y Deadline for action

Within 12 months of a determination by the Administrator {or a determination deemed by operation of law) under
paragraph (1) that a State has submitted a plan or plan revision (or, in the Administrator's discretion, part thereof) that
meets the minimum criteria established pursuant to paragraph (1), if applicable {or, if those criteria are not applicable,
within 12 months of submission of the plan or revision), the Administrator shall act on the submission in accordance
with paragraph {3}.

{3} Full and partial approve] and disapproval

In the case of any submittal on which the Administrator is required to act under paragraph (2), the Administrator
shall approve such submittal as 2 whole if it meets all of the applicable requirements of this chapter. I a portion of the
plan revision meets all the applicable requirements of this chapter, the Administrator may approve the plan revision
in part and disapprove the plan revision in part. The plan revision shall not be treated as meeting the requirements of
this chapter until the Administrator approves the entire plan revision as complying with the applicable requirements
of this chapter.

{4} Conditional approval
The Administrator may approve a plan revision based on a commitment of the State (o adopt specific enforceable

measures by a date certain, but not later than 1 year after the date of approval of the plan revision. Any such conditional
approval shall be treated as a disapproval if the State fails to comply with such commitment.

{%) Calis for plan revisions

Whenever the Administrator finds that the applicable implementation plan for any ares is substantially inadequate to
attain or maintain the relevant national ambient air quality standard, to mitigate adequately the interstate pollutant
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transport described in section 730864 of this title or section 7511c of this title, or to otherwise comply with any
requirement of this chapter, the Administrator shall reguire the State to revise the plan as necessary {o correct such
inadequacies. The Administrator shall notify the State of the inadequacies, and may establish reasonable deadlines
(not to exceed 18 months after the date of such notice) for the submission of such plan revisions. Such findings and
notice shall be public. Any finding under this paragraph shall, 1o the exient the Administrator deems appropriate,
subject the State 1o the requirements of this chapter to which the State was subject when it developed and submitied
the plan for which such finding was made, except that the Administrator may adjust any dates apphcable under such
requirements as appropriate (except that the Administrator may not adjust any attainment date prescribed under part
13 of this subchapter, unless such date has elapsed).

{6} Corrections

Whenever the Administrator determines that the Administrator's action approving, disapproving, or promulgating
any plan or plan revision (or part thereof}, area designation, redesignation, classification, or reclassification was in
error, the Administrator may in the same manner as the approval, disapproval, or promulgation revise such action as
appropriate without requiring any farther submission from the State. Such determination and the basis thereof shall
be provided to the State and public,

() Plan revisions

Each revision to an implementation plan submitted by a State under this chapter shall be adopted by such State afier
reasonable notice and public hearing. The Administrator shall not approve a revision of a plan if the revision would
interfere with any applicable requirement concerning attainment and reasonable further progress {as defined in section
TE01 of this title), or any other applicable requirement of this chapter,

{m} Sanctions

The Administrator may apply any of the sanctions listed in section T509(b) of this title at any time {or at any time after) the
Administrator makes a finding, disapproval, or determination under paragraphs (1) through (4), respectively, of section
750%a) of this title in relation to any plan or plan item (as that term is defined by the Administrator) required under
this chapter, with respect 1o any portion of the State the Adminisirator determines reasonable and appropriate, for the
purpose of ensuring that the requirements of this chapter relating 1o such plan or plan item are met. The Administrator
shall, by rule, establish criteria for exercising his authority under the previous sentence with respect to any deficiency
referred to in section 750%a) of this title to ensure that, during the 24-month period following the finding, disapproval, or
determination referred to in section 750%(x) of this title, such sanctions are not applied on a statewide basis where one or
more political subdivisions covered by the applicable implomentation plan are principally responsible for such deficiency,

{1} Savings clavses

{1} Existing plan provisions

Any provision of any applicable implementation plan that was approved or promulgated by the Administrator
pursuant to this section as in effect before November 15, 1994, shall remain in ¢ffect as part of such applicable
implementation plan, cxcept to the extent that a revision to such provision is approved or promulgated by the
Administrator pursuant to this chapter.
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United States Code Annotated
Title 42, The Public Health and Welfare
Chapter 85, Alr Pollution Prevention snd Control (Refs & &nnos)
Bubchapter L Programs and Activities
Part . &ir Quality and Emissions Linaitations (Refs & Annos)

42 US.CA Eranz
§ 7411. Standards of performance for new stationary sources

Currentness

{a) Definitions

For purposes of this section:

{1} The term “standard of performance” means a standard for emissions of air pollutants which reflects the degree
of emission limitation achievable through the application of the best system of emission reduction which (taking inte
account the cost of achieving such reduction and any nonair quality health and environmental impact and energy
requirements) the Administrator determines has been adequately demonstrated.

£2) The term “new source” means any stationary source, the construction or modification of which is commenced after
the publication of regulations (or, if earlier, proposed regulations) prescribing a standard of performance under thig
section which will be applicable to such source.

{3 The term “stationary source” means any building, structure, facility, or installation which ermts or may emif any
air pollutant. Nothing in subchapter I of this chapter relating to nonroad engines shall be construed to apply to
stationary internal combustion engines.

{£) The term “modification” means any physical change in, or change in the method of operation of, a stationary
source which increases the amount of any air pollutant emitted by such source or which results in the emission of any
air poliutant not previcusly emitted.

{5} The term “owner or operater” means any person who owns, leases, operates, controls, or supervises a stationary
SOUICe.

{6} The term “existing source™ means auy stalionary source other than a new source.

{73 The term “technological system of continucus emission reduction” means-—

{A} a technological process for production or operation by any sowrce which is inherently low-polluting or
nonpolivting, or
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{B) a technological system for continuous reduction of the pollution generated by a source before such pollution is
emitied into the ambient aix, including precombustion cleaning or treatment of fuels.

{8y A conversion to coal {A) by reason of an order under section 2(a) of the Energy Supply and Environmental
Coordination Act of 1974 [15 U 5.C.A. § 793a} | or any amendment thereto, or any subsequent enactiment which
supersedes such Act (15 U.S.C. AL § 791 et sew.], or (B) which gualifies under ssotion 741 Hd SH AN} of this title, shall
not be deemed 1o be a modification for purposes of paragraphs {2} and (4) of this subsection.

(b} List of categories of stationary sources; standards of performance; information on pollution control technigues; sources
owned or operated by United States; particular systems; revised standards

(¥ A) The Administrator shall, within 90 days after December 31, 1970, publish (and from time to time thereafier shall
revise) a list of categories of stationary sources. He shall include a category of sources in such list if in his judgment it
causes, or contributes significantly to, air pollution which may reasonably be anticipated to endanger public health or
welfare.

{B) Within one vear after the inclusion of a category of stationpary sources in a list under subparagraph (A), the
Administrator shall publish proposed regulations, establishing Federal standards of performance for new sources
within such categoryv. The Administrator shall afford interested persons an opportunity for written comment on such
proposed regulations. After considering such comments, he shall promulgate, within one vear after such publication,
such standards with such modifications as he deems appropriate. The Administrator shall, at least every 8 years, review
and, if appropriate, revise such standards following the procedure required by this subsection for promulgation of such
standards. Notwithstanding the requirements of the previous sentence, the Administrator need not review any such
standard if the Administrator determines that such review is not appropriate in light of readily available information on
the efficacy of such standard. Standards of performance or revisions thereof shall become effective upon promulgation.
When implementation and enforcement of any reguirement of this chapter indicate that emission limitations and
percent reductions beyond those required by the standards promulgated under this section are achieved in practice,
the Administrator shall, when revising standards promulgated under this section, consider the emission limitations and
percent reductions achieved in practice.

{2} The Administrator may distinguish among classes, types, and sizes within categories of new sources for the purpose
of establishing such standards.

{3 The Administrator shall, from thme to time, issue information on poliution countrol techniques for categories of new
sources and air pollutants subject to the provisions of this section.

{4} The provisions of this section shall apply to any new source owned or operated by the United States.

{5} Except as otherwise authorized under subsection (b} of this section, nothing in this section shall be construed to
require, or to authorize the Admunistrator to require, any new or modified source to install and operate any particular
technological svstem of continnous emission reduction to comply with any new source standard of performance.
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United States Code Annotated
Tithe 42, The Public Health and Welfare
Chapter 85, Alr Pollution Prevention and Control {Refs & Annos)
Subchapter 1 Programs and Activities
Part 13, Plan Requirements for Nonattainment Aveas
Bubpart 1. Monstiainment Areas in General {Refs & Annos)

42 U.8CA §v502
§ 7502, Nonattalnment plan provisions in general

Currentness

{a) Classifications and attalnment dates
{1} Classifications

{A4) On or after the date the Administrator promulgaies the designation of an ares as a nonattainment area pursuant
to section TA07(d} of this title with respect to any national ambient air quality standard (or any revised standard,
including a revision of any standard in effect on November 15, 1990), the Administrator may classify the area for
the purpose of applying an attainment date pursuant fo paragraph (2), and for other purposes. In deterndning the
appropriate classification, if any, for a nonattainment area, the Administrator may consider such factors as the
severity of nonatiainment in such area and the availability and feasibility of the pollution control measures that the

Adimninistrator believes may be necessary to provide for attainment of such standard in such area.

{B} The Adminisirator shall publish a notice in the Pederal Register announcing each classification under
subparagraph (A), except the Administrator shall provide an opportunity for at least 3¢ days for written comment.
Such classification shall not be subject to the provisions of sections 533 through 857 of Title § (concering notice and
comnent) and shall not be subject to judicial review until the Administrator takes final action under subsection {k}
or {1} of section 7410 of this title (concerning action on plan submissions) or section 7509 of this title {concerning
sanctions) with respect 1o any plan submissions required by virtue of such classification.

{C} This paragraph shall not apply with respect to nonattainment areas for which classifications are specifically
provided under other provisions of this part.

{23 Attainment dates for nonattsinment aress

{A) The attainment date {or an area desﬁgnate& nonattainment with respect (o a national primary ambient air quality
standard shall be the date by which attainment can be achieved as expeditiously as practicable, but no later than 5 years
from the date such area was designated nonattainment under section 7407(d) of this title, except that the Adminisirator
may extend the attainment date to the extent the Administrator determines appropriate, for a period no greater than
18 vears from the date of designation as nonattainment, considering the severity of nonattainment and the availability
and feasibility of pollution control measures.

(FPage 93 of Total) ADD19

ED_002374_00042612-00093



USCA Case #16-1314  Document 1717547 Fled: O2/12/2018 Page 22 of 52

{B) The attainment date for an area designated nonattainment with respect 1o a secondary national ambient air quality
standard shall be the date by which attainment can be achieved as expediticusly as practicable after the date such area
was designated nonattainment under section 7407(d) of this title.

{Cy Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred to as the
“Extension Year”) the attainment date determined by the Administrator under subparagraph (A) or (B} if-

() the State has complied with all requirements and commitments pertaining to the arca in the applicable
implementation plan, and

{if} in accordance with gnidance published by the Administrator, no more than a minimal number of exceedances of
the relevant national ambient air quality standard has occurred in the area in the year preceding the Extension Year.

No more than 2 one-year extensions may be issued under this subparagraph for a single nonattainment area.

{I3} This paragraph shall not apply with respect to nonattainment areas for which atiainment dates are specifically
provided under other provisions of this part.

{1} Schedule for plas submissions

At the time the Administrator promulgates the designation of an area as nonattainment with respect to a national
ambient air quality standard under seotion 7407(d) of this title, the Administrator shall establish a schedule according 1o
which the State containing such area shall submit 2 plan or plan revision (including the plan items) meeting the applicable
requirements of subsection {¢) of this section and section 7410{a} 2 of this title. Such schedule shall at a minimum, include
a date or dates, extendiag no later than 3 years from the date of the nonattainment designation, for the sybmission of
a plan or plan revision (including the plan items) meeting the applicable requirements of subsection {c} of this section
and section T4 uH 21 of this title.

{¢) Nonattainment plan provisions

The plan provisions (including plan items) required to be submitted under this part shall comply with each of the
following:

{1} In general
Such plan provisions shall provide for the implementation of all reasonably available control measures as expeditiously
as practicable {including such reductions in eraissions from existing sources in the area as may be obtained through the

adoption, at a minimum, of reasonably available control technology) and shall provide for attainment of the national
primary ambient air guality standards.

() RFP

Such plan provisions shall require reasonable further progress.
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{3} Inventory

Such plan provisions shall inciude a comprehensive, acourate, current inventory of actual emissions from afl sources of
the relevant pollutant or pollutants in such area, including such periodic revisions as the Administrator may determine
necessary to assure that the requirements of this part are met,

{4) Mentification and quantification

Such plan provisions shall expressly identify and quantify the emissions, if any, of any such pollutant or pollutants
which will be allowed, in accordance with section 7503{(a ¥ 1B} of this title, from the construction and operation of
major new or modified stationary sources in each such area. The plan shall demounstrate to the satisfaction of the
Administrator that the emissions guantified for this purpose will be consistent with the achicvement of reasonable
further progress and will not interfere with attainment of the applicable national ambient air quality standard by the
applicable attainment date.

{8} Permits for new and modified major stationsry sources

Such plan provisions shall require permits for the construction and operation of new or modified major stationary
sources anywhere in the nonattainment area, in accordance with section 7303 of this title.

{6} Other measures

Such plan provisions shall include enforceable emission Hmitations, and such other control measures, means or
techniques {including cconomic incentives such as fees, marketable permits, and auctions of emission rights), as well
as schedules and tmetables for compliance, as may be necessary or appropriate to provide for attainment of such
standard in such area by the applicable attainment date specified in this part.

{1 Compliance with section THIMa}2}

Such plan provisions shall also meet the applicable provisions of section T41a)2) of this title,

{8y Equivalent technigues

Upon application by any State, the Administrator may allow the use of equivalent modeling, emission inventory,
and planning procedures, vnless the Administrator determines that the proposed techunigques are, in the aggregate, less
effective than the methods specified by the Administrator.

{9} Contingency measures

Such plan shafl provide for the implementation of specific measures to be undertaken if the arca fails to make
reasonable further progress, or to atfain the national primary ambient air quality standard by the attainment date
applicable under this part. Such measures shall be included in the plan revision as conlingency measures {o take effect
m any such case without further action by the State or the Administrator.
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§ TEGZ, Nonattainment plan provisions in general, 42 UBCA § 7502

() Plan revisions reqguired in response to fnding of plap inadequacy

Any plan revision for a nonattainment area which is required o be submitted in response to a finding by the
Administrator pursgant to section 7410{N5) of this title (relating to calls for plan revisions) must correct the plan
deficiency (or deficlencies) specified by the Administrator and meet all other applicable plan requirements of section
7414 of this ttle and this part. The Administrator may reasonably adjust the dates otherwise applicable under such
requirements to such revision {except for attainment dates that have not yet elapsed), to the extent necessary to achieve
a consistent application of such reguirements. In order to {acilitate submittal by the States of adequate and approvable
plans consisient with the applisable requirements of this chapter, the Administrator shall, as appropriate and from time
to time, issue written guidelines, interpretations, and information to the States which shall be available to the public,
taking into consideration any such guidelines, interpretations, or information provided before November 15, 1990,

{e} Future modification of standard

if the Administrator relaxes a national primary ambient air quality standard after November 13, 1590, the Administrator
shall, within 12 months after the relaxation, promulgate requirements applcable to all areas which have not attained
that standard as of the date of such relaxation. Such requirements shall provide for contrels which are not less stringent
than the controls applicable to areas designated nonattainment before such relaxation.

CREDIT(S)

{July 14, 1955,¢. 360, Title |, § 1 72, as added Pub L. 9595, Title 1. § 12%(b), Ang. 7, 1977, 91 Stat. 745; amended Pub L.
83-194, § 14€a)(85), (56), Nov. 16, 1977, 91 Stat. 1402; Pub L. 1061-54%, Thile 1, § 102(h}, Nov. 15, 1990, 104 Stat. 2412

42 US.CA §7502, 42 USCA § 73502
Current through P.L. 11590, Also includes P.L. 11592 to 115-117, 115-119, and 115-122. Title 26 current through
115-122,

Fnd of Doownent © 201% Thomson Reoters. Mo clabm fo original U8, Govermnsnt Works.
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Fnited States Cods Annotated
Title g2, The Pablic Health and Welfare
Chapter By, Alr Pollution Prevention and Control {Refs & Annos)
Subwchapter L Programs and Activities
Part 1, Plan Requirements for Nonattainment Aress
Subpart 1. Nonattainment Areas in General {Refs & Annos)

42 U.B.C.A § 7503
§ 7503, Permil requirements

Curreniness
{a} In general

The permit program required by section T502(WH 6} of this title shall provide that permits to construct and operate may
be issued if-

{1y in accordance with regulations issued by the Administrator for the determination of baseline emissions in a manner
consistent with the assumptions underlying the applicable implementation plan approved under ssotion 74180 of this
title and this part, the permitting agency determines that-

{A} by the time the source is to commence operation, sufficient offsetting emissions reductions have been obtained,
such that total allowable emissions from existing sources in the region, from new or modified sources which are not
major emitting facilities, and from the proposed source will be sufficiently less than total emissions from existing
sources {as determined in accordance with the regulations under this paragraph) prior to the application for such
permit to construct or modily so as to represent (when considered together with the plan provisions required under
seption 7502 of this title) reasonable further progress (as defined in ssction 7501 of this title); or

{B) in the case of a new or modified major stationary source which is located in a zone (within the nonattainment
areay identified by the Administrator, in consultation with the Secretary of Housing and Urban Development, as
a zone to which economic development should be targeted, that emissions of such poliutant resulting from the
proposed new or modified major stationary source will not cause or contribute to emissions levels which exceed the
allowance permitted for such pollutant for such area from new or modified major stationary sources under section
T52ey of this title;

{2} the proposed source is required to comply with the lowest achievable emission rate;

{3} the owner or operator of the proposed new or modificd source has demonstrated that all major stationary sources
owned or operated by such person {or by any entity controlling, controlled by, or under commen control with such
person) in such State are subject to emission Hmitations and are in compliance, or on a schedule for compliance, with

all applicable emission lmitations and standards under this chapter; and !
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{4) the Administrator has not determined that the applicable implementation plan is not being adequately implemented
for the nonatiainment area in which the proposed source is to be constructed or modified in accordance with the
reguirements of this part; and

{8y an analvsis of alternative sites, sizes, production processes, and environmental control techniques for such proposed
source demonstrates that benefits of the proposed source significantly outweigh the environmental and social costs
imposed as a result of its location, construction, or modification.

Any emission reductions required as a precondition of the issuance of a permit under paragraph {1) shall be federally
enforceable before such permit may be issued.

{b) Prohibition on use of old growth allowances

Any growth allowance mcluded in an applicable implementation plan to meet the requirements of section 750205 of
this title {as in effect immediately before November 15, 1990) shall not be valid for use in any area that received or receives

a notice under section 7410a ¥ 2HHHEY of this title (as in effect immediately before November 15, 1990} or under section
TAIHKH ) of this title that its applicable implementation plan containing such allowance is substantially inadequate.

{cy Offsets

{1} The owner or operator of 2 new or modified major stationary source may comply with any offset requirement in effect
under this part for increased emissions of any air pollutant only by obtaining emission reductions of such air pollutant
from the same source or other sources in the same nonattainment area, except that the State may allow the owner or
operator of a source to obtain such emission reductions in another nonattainment area if (A} the other area has an eqgual
or higher nonatiainment classification than the area in which the source is located and (B) emissions from such other
area contribute to a violation of the national ambient air quality standard in the nonattainment area in which the source
is lovated. Such emission reductions shall be, by the thme a new or modified source commences operation, n effect and
enforceable and shall assure that the total fonnage of increased emissions of the air pollutant from the new or modified
source shall be offset by an equal or greater reduction, as applicable, in the actual emissions of such air pollutant from
the same or other sources in the area,

(2} Emission reductions otherwise required by this chapter shall not be creditable as emissions reductions for purposes
of any such offset requirement. Incidental emission reductions which are not otherwise reguired by this chapter shall be
creditable as emission reductions for such purposes if such emission reductions meet the requirements of paragraph (1),

{i) Contrel technology information
The State shall provide that control technology information from permils issued under this section will be promptly

submitted (o the Administrator for purposes of making such information available through the RACT/BACT/LAER
clearinghouse to other States and to the general public.

{e} Rocket engines or motors
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& 7514, Plan submission deadiines, 42 USCA § 7514

United States Code Annotated
Title 42, The Public Health and Welfare
Chapter 85, Alr Pollution Prevention and Control {Refs & annos)
Subchapter 1. Programs and Activities
Part It Plan Requirements for Nonattainment Aveas
Subpart 5. Additional Provisions for Areas Designated Nonastiainment for Sulfur Oxides, Nitrogen
Doyids, or Lead

42 US.CA §7514
$ 7514. Plan submission deadlines

Currentness
{a} Submission

Any State containing an area designated or redesignated under section 7407{d} of this title as nonattainment with respect
to the national primary ambient air quality standards for sulfur oxides, nitrogen dioxide, or lead subsequent to November
15, 1990, shall submit to the Administrator, within 18 months of the designation, an applicable implementation plan
meeting the requirements of this part.

{b} States lacking fully approved Statc implementation plans

Any State containing an avea designated nonattainment with respect to national primary ambient air quality standards
for sulfur oxides or nitrogen dioxide under section TAOTD{IMOE of this title, bw lacking a {ully approved
implementation plan complying with the requirements of this chapter (including this part} as in effect inmediately before
MNovember 15, 199G, shall submit to the Administrator, within 18 months of November 15, 1990, an implementation plan
meeting the requirements of subpart 1 {except as otherwise prescribed by section 7514a of this title).

CREDITE)
(July 14, 1955, ¢. 360, Title §, § 191, as added Pub. L. 101-34%, Titde 1, § 106, Nov, 15, 1990, 104 Stat. 2463.)
42U B CA §7514, 42 USCA §7514

Current through P.L. 115-90, Also includes P.L. 115-92 to 115-117, 115-119, and 115-122. Title 26 corrent through
115-122.

Ead of Document © 2018 Thomeon Reuters. No olaim to original 1.8, Govermment Works,
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United States Code Annotated
Title 42, The Public Heslth and Welfare
Chapter 3. Alr Pollution Prevention and Control (Refs & Annos)
Subchapter I Programs and Activitles
Part I3, Plan Requirements for Nonstiainment Aveas
Subpart 5. Additional Provisions for Arveas Designated Nonattainment for Subfur Oxides, Nitrogen
Inoxide, or Lead

42 U.8.C.A § 75142
8§ 75144a. Aftainment dates

Currentness

{a} Plans under section 7534{a)

Implementation plans required under section 7514(a) of this title shall provide for attainment of the relevant primary
standard as expeditiousty as practicable but no later than § years from the date of the nonattainment designation.

(b} Plans under section 75140}

impicmeﬁiation plans required under section T314¢b) of this title shall provide for attainment of the relevant primary
national ambient air quality standard within 3 years after November 15, 1990,

{c} Inadequate plans

Implamentation plans for nonattainment areas for sulfur oxides or nitrogen dioxide with plans that were approved by
the Administrator before Movember 15, 1990, but, subsequent to such approval, were found by the Admimstrator to
be substantially inadequate, shall provide for attaimment of the relevant primary standard within § years from the date
of such finding.

CREDIT(S)

(July 14, 1855, ¢. 360, Titde 1, § 192, as added Pub L, 101-849, Trtle §, § 108, Nov. 15, 1990, 104 Stat. 2463.)

42UBCA §7514a, 42 USCAE7514a
Current through P.L. 11590 Also includes P.L. 11592 to 115-117, 115119, and 115-122. Title 26 current through
115.122.

Had of Document © 2018 Thomson Reuters. Mo olaim 1o original U8, Governmsnt Works.
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& VH19. Alr guality monitoring, 42 USCA § 7619

United States Code Annotated
Titde 42, The Public Health and Welfare
Chapter 85, Alr Pollution Prevention and Control {Refs & Annos)
Subchapter 111 General Provisions

42 US.CA. §7619
§ 7619, Alr quality monitoring

Effective: August 10, 2005
Curreniness

{a} In general

After notice and opportunity for public hearing, the Administrator shall promulgate regulations establishing an air
quality monitoring system throughout the United States whiche-

{1} utilizes wniform air quality monitoring criteria and methodology and measures such air guality according to a
uniform air quality index,

{2} provides for air quality monitoring stations in major urban arcas and other appropriate areas throughout the
United States to provide monitoring such as will supplement {but not duplicate) air guality monitoring carried out by
the States required under any applicable implementation plan,

{3} provides for daily analysis and reporting of air quality based upon such uniform air quality index, and

¢4) provides for recordkeeping with respect to such monitoring data and for periodic analysis and reporting to the
general public by the Administrator with respect to air guality based upon such data.

The operation of such air quality monitoring svstemn may be carried out by the Administrator or by such other
departments, agencies, or entities of the Federal Government (including the National Weather Service) as the President
may deem appropriate. Any air quality monitoring system required mnder any applicable implementation plan under

section 7410 of this title shall, as soon as practicable following promulgation of regulations under this section, utilize

the standard criteria and methodology, and measure air quality according to the standard index, established under such
regulations.

{h} Alr quality mondtoring dats influenced by exceptional eventds

{1} Definition of exceptional event

In this section:

{A) In general
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Code of Federal Regolations
Title 40. Protection of Environment
Chapter L Envirommental Protection Agency (Refs & Anoos)
Subchapter . &dr Programs
Part 51 Reguirements for Preparation, Adoption, and Submittal of Implementation Plans (Refs &
Annos}

40 CFR. P51, App. W
Appendix W to Part 51—Guideline on Alr Quality Models

Effective: May 22, 2017
Curreniness

Preface

a. Industry and control agencies have long expressed a need for consistency in the application of air quality models
for regulatory purposes. In the 1977 Clean Air Act (CAA), Congress mandated such consistency and encouraged the
standardization of model applications. The Guideline on Alr Quality Models thereafter, Guideline) was first published
in April 1978 to satisfy these requirements by specifying models and providing guidance for their use. The Guideline
provides a common basis for estimating the air quality concentrations of criteria polintants used in assessing conirel
strategies and developing emissions Hmits,

b. The continuing development of new air guality models in response to regulatory requirements and the expanded
requirements for models to cover even more complex problems have emphasized the need for periodic review and update
of guidance on these technigues. Historically, three primary activities have provided direct inpuat to revisions of the
Guideline. The first is a series of periodic EPA workshops and modeling conferences conducted for the purpose of
ensuring consistency and providing clarification in the application of models. The second activity was the solicitation
and review of new models from the technical and user commugity. In the March 27, 1980, Federal Register, a procedure
was outlined for the submittal to the EPA of privately developed models. After extensive evaluation and scientific review,
these models, as well as those made available by the EPA, have been considered for recognition in the Guideline. The
third activity is the extensive on-going research efforts by the EPA and others in air quality and meteorological modeling.

¢. Based primarily on these thres activities, new sections and topics have been included as needed. The EPA does not
make changes to the guidance on a predetermined schedule, but rather on an as-needed basis. The EPA believes that
revisions of the Guideline should be timely and responsive to user needs and should involve public participation 1o
the greatest possible extent. All future changes to the guidance will be proposed and finalized in the Federal Register.
Information on the current status of modeling guidance can always be obtained from the EPA's Regional Offices.

Table of Contents
List of Tables
1.0 Introduction

2.0 Overview of Model Lse

2.1 Switability of Models
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2.8 Overview of Model Use

a. Ingcreasing reliance has been placed on concentration estimates from air quality models as the primary basis for
regulatory decisions concerning source permits and emission control requirements. In many situations, such as review
of a proposed new source, no practical alternative exists. Before attempting to implement the guidance contained in this
document, the reader should be aware of certain general information concerning air quality models and their evaluation
and use. Such information is provided in this section.

2.1 Suitability of Models

a. The extent to which a specific air quality model is suitable for the assessment of source impacts depends upon several
factors. These include: (1) The topographic and meteorological complexities of the area; (2} the detail and accuracy of the
input databases, 1.2, emissions inventory, meteorological data, and air quality data; {3) the manner i which complexities
of atmospheric processes are handled in the model; {4) the technical competence of those undertaking such simulation
modeling; and (5) the resources availableto apply the model. Any of these factors can have a significant influence on the
overall model performance, which must be thoroughly evaluated to determine the suitability of an air quality model to
a particular application or range of applications.

b, Alr quality models are most accurate and reliable in areas that have gradual transitions of land use and topography.
Meteorological conditions in these areas are spatially uniform such that observations are broadly representative and
air quality model projections are not further complicated by a heterogeneous environment. Areas subject to major
topographic influences experience meteorological complexities that are often difficult to measure and simulate. Models
with adequate performance are available for increasingly complex environments. However, they are resource intensive
and frequently require site-specific observations and formulations. Such complexities and the related challenges for the
air guality simulation should be considered when selecting the most appropriate air quality model for an application.

¢. Appropriate model input data should be available before an attempt is made to evaluate or apply an air quality model,
Assuming the data are adequate, the greater the detail with which a model considers the spatial and temporal variations
in meteorological conditions and permit-enforceable emissions, the greater the ability to evaluate the source impact and
to distinguish the effects of various control strategies.

d. There are three types of models that have historically been used in the regulatory demonstrations applicable in the
Guideline, each having strengths and weaknesses that lend themselves to particular regulatory applications.

i Gaussian plume models use a “steady-state” approximation, which assumes that over the model time step, the
emissions, meteorology and other model inputs, are constant throughowt the model domain, resulting in a resolved
phume with the cmissions distributed throughout the plume according 1o a Gaussian distribution. This formulation
allows Gaussian models to estimate near-field impacts of a lmited number of sources at a relatively high resolution,
with temporal scales of an hour and spatial scales of meters. However, this formulation allows for only relatively nert
pollutants, with very limited considerations of transformation and removal {o.g., deposition}, and further limits the
domain for which the model may be used. Thus, Gaussian models may not be appropriate if model inputs are changing
sharply over the model time step or within the desired model domain, or if more advanced considerations of chemistry
are needed.

it. Lagrangian puff models, on the other hand, are non-steady-state, and assume that model input conditions are changing
over the model domain and model time step. Lagrangian models can also be used to determine near- and far-field impacts
from a limited numbser of sources. Traditionally, Lagrangian models have been used for relatively inert polintants, with
slightly more complex considerations of removal than Gaunssian models. Some Lagrangian models treat in-phume gas
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and particulate chemistry. However, these models require time and space varving concentration fields of oxidants and,

in the case of fine particulate matter (PMy s}, neutralizing agents, such as ammonia. Reliable background ficlds are

critical for applications involving secondary poliutant formation because secondary impacts generally occur when in-
N . N . TR N .-

plume precursors mix and react with species in the background atmosphere. ® These oxidant and neutralizing agents

are not routinely measured, but can be generated with a three-dimensional photochemical grid model.

§ii. Photochemical grid models are three-dimensional Eulerian grid-based models that treat chemical and physical

processes in each grid cell and use diffusion and transport processes 1o move chemical species between grid cells.
Eulerian models assume that emissions are spread evenly throughout each model grid cell. At coarse grid resolutions,
Eulerian models have difficulty with fine scale resolution of individual plumes. However, these types of models can be
appropriately applied for assessment of near-field and regional scale reactive pollutant impacts from specific sources

71011 12 13 14 13

or all sources. Photochemical grid models simulate a more realistic environment for chemical

. AT . . . . . . .

transformation, ' 2 but simulations can be more resource intensive than Lagrangian or Gaussian plume models.

¢. Competent and experienced meteorologists, atmospheric scientists, and analysts are an essential prerequisite to the
successfil appheation of air quality models, The need for such specialists is critical when sophisticated models are used or
the area has complicated meteorological or topographic features. It is important to note that a model applied improperly
or with inappropriate data can lead to serious misjudgments regarding the source impact or the effectiveness of a control
strategy.

f. The resource demands gonerated by use of air quality models vary widely depending on the specific application. The
resources required may be important factors in the selection and use of a model or technique for a specific analyss.
These resources depend on the nature of the model and its complexity, the detail of the databases, the difficulty of the
application, the amount and level of expertise required, and the costs of manpower and computational facilities.

2.1.1 Model Accuracy and Uncertainty

a. The formudation and application of air quality models are accompanied by several sources of uncertainty. “Irreducible”
aneertainty stems from the “unknown” conditions, which may not be explicitly accounted for in the model (e.g., the
turbulent velocity field). Thus, there are likely to be deviations from the observed concentrations in individual events due
to variations in the unknown conditions. “Reducible” uncertainties ' are caused by: (1} Uncertainties in the “known”
mput conditions {¢.g., emission characteristics and meteorclogical datay; (2) errors in the measured concentrations; and
(3} inadequate model physics and formulation.

b. Bvaluations of model accuracy should focus on the reducible nncertainty associated with physics and the formulation
of the model. The accuracy of the model is normally determined by an evaluation procedure which mvolves the
comparison of model concentration estimates with measured air quality data. 'the statement of model SCCUTACY IS

based on statistical tests or performance measures such as bias, error, correlation, eic. 1819

c. Since the 1980%, the EPA has worked with the modeling community to encourage development of standardized
modei evaluation methods and the development of continually roproved methods for the characterization of model

. 518 20 21 22 . . . . . .
performance. 1618 20 21 22 ppere ig general consensus on what should be considered in the evaluation of air quality
models; namely, quality assurance planning, documentation and scrutiny should be consistent with the intended use and
should include:

« Scientific peer review;
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« Supportive analyses {diagnostic evaluations, code verification, sensitivity analyses);
s PHagnostic and performance evaluations with data obtained in trial locations; and
« Statistical performance evaluations in the circumstances of the intended applications.

Performance evaluations and diagnostic evaluations assess different qualities of how well a model is performing, and
both are needed to establish credibility within the client and scientific community.

d. Performance evaluations allow the EPA and model users to determine the relative performance of a model in
comparison with alternative modeling systems, Diagnostic evaluations allow determination of a model capability to
simudate individual processes that affect the resulis, and usually cmploy smaller spatiaVtemporal scale data sets {e.g.,
field studiesy. Diagnostic evaluations enable the EPA and model users to build confidence that model predictions are
accurate for the right reasons. However, the objective comparison of modeled concentrations with observed field data
provides only & partial means for assessing model performance. Due to the limited supply of evaluation datasets, there
are practical lmits in assessing model performance. For this reason, the conclusions reached in the science peer reviews
and the supportive analyses have particular relevance in deciding whether a model will be useful for its intended purposes.

2.2 Levels of Sophistication of Air Quality Analvses and Models

a. 1t is desirable to begin an alr quality analysis by using simplified and conservative methods followed, as appropriate,
by more complex and refined methods. The purpose of this approach is to streamline the process and sufficiently address
regulatory requirements by elinvinating the need of more detailed modeling when it is not necessary in a specific regulatory
application. For example, in the context of a PSD permit application, a simplified and conscrvative analysis may be
sufficient where 1t shows the proposed construction clearly will not cause or contribute to ambient concentrations in

excess of either the NAAQS or the PED increments. 23

b. There are two general lovels of sophistication of air quality models. The first level consists of screening models
that provide conservative modeled estimates of the air quality impact of a specific source or source category based on
simplified assumptions of the model inputs (e.g., preset, worst-case meteorological conditions). In the case of a PSD
assessment, if a screening model indicates that the increase in concentration attributable to the source could cause or
contribute to a violation of any NAAGS or PSD increment, then the second level of more sophisticated models should
be applied unless appropriate controls or operational resirictions are implemented based on the soreening modeling.

¢. The second leve] consists of refined models that provide more detailed ireatment of physical and chemical atmospheric
processes, require more detailed and precise input data, and provide spatially and temporally resolved concentration
estimales. As a result, they provide a more sophisticated and, at least theoretically, a more accurate estimate of source
impact and the effectiveness of control strategies,

d. There are situations where & screening model or a refined model is not available soch that screening and refined
modeling are not viable options to determine source-specific air guality impants. In such situations, a sereening techninue
or reduced-form model may be viable options for estimating source impacts.

i. Screening techniques ave differentiated from a screening model in that screening techniques are approaches that
make simplified and conservative assumptions about the physical and chemical atmospheric processes important to
determining source impacts, while screcning models make assumptions about conservative inputs to a specific model.
The corplexity of screening technigues ranges from simplified assumptions of chemistry applied to refined or screening
model output to sophisticated approximations of the chemistry applied within a refined model.
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it. Reduced-form models are computationally efficient simulation tools for characterizing the pollutant response to
specific types of emission reductions for a particular geographic area or background environmental conditions that
reflect underlying atmospheric selence of a refined model bui reduce the computational resources of running a complex,
numerical air guality model such as a photochemical grid model.

In such situations, an attempt should be made to acquire or improve the necessary databases and to develop appropriate
anslytical techniques, but the screening technigue or reduced-form model may be sufficient in conducting regulatory
modeling applications when applied in consultation with the EPA Regional Office.

e. Consistent with the general principle described in paragraph 2.2{a}, the EPA may establish a demonstration tool or
method as a sufficient means for a user or applicant to make a demonstration required by regulation, sither by itself or
as part of a modeling demonstration. To be used for such regulatory purposes, such a tool or method must be reflected
in a codified regulation or have a well-documented technical basis and reasoning that is contained or incorporated in
the record of the regulatory decision in which it is applied.

2.3 Availability of Models

a. For most of the screening and refined models discassed in the Guideline, codes, associated documentation and other
usefud information are publicly available for download from the EPA's Support Center for Regulatory Atmospheric
Modeling (SCRAM) Web site at hitps/fwww epa.govfscram. This is a Web site with which air quality modelsrs
should become familiar and regularly visit for important model updates and additional clarifications and revisions to
modeling guidance documents that are applicable to EPA programs and regulations. Codes and documentation may
also be available from the National Technical Information Service (NTI8), httpe//www.ntis.gov, and, when available, is
referenced with the appropriate NTIS accession number.

3.0 Preferred and Alternative Alr Quality Models

a. This section specifies the approach to be taken in determining preferred models for use in regulatory air guality
programs. The status of models developed by the EPA, as well as those submitted to the EPA for review and possible
inclusion in this Guideline, is disoussed in this section. The section also provides the criteria and process for obtaining
EPA approval for use of aliernative models for individual cases in situations where the preferred models are not
applicable or available. Additional sources of relevant modeling information are: the EPA's Model Clearinghouse

23 (section 3.3); EPA modeling conferences; periodic Regional, State, and Local Modelers' Workshops; and the EPA's
SCRAM Web site (section 2.3).

b. When approval is required for a specific modeling technigue or analytical procedure in this Guideline, we refor
to the “appropoate reviewing authorily,” Many states and some Jocal agencies administer NSR permitting under
programs approved into SIPs. In some EPA regions, federal authority to administer NER permiiting and related
activities has been delegated to state or local agencies. In these cases, such agencies “stand in the shoes&rdguo; of the
respective EPA Region, Therefore, depending on the circumstances, the appropriate reviewing authority may be an
EPA Regional Office, a state, local, or tribal agency, or perhaps the Federal Land Manager (LM} In some cases,
the Guideline requires review and approval of the use of an alternative model by the EPA Regional Office (sometimes
stated as “Regional Administrator”}. For all approvals of alternative models or techniques, the EPA Regional Office will
coordinate and shall seek concurrence with the EPA's Model Clearinghouse. If thers is any question as to the appropriate
reviewing authority, vou should contact the EPA Regional Office modeling contact (hitps://fwww3.epa. gov/ttn/scram/
guidance_cont_regions.hitm), whose jurisdicion generally includes the physical location of the source in guestion and
its expescted impacts.
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¢. In all regulatory analyses, early discussions among the EPA Regional Office staff, state, local, and tribal agency staff,
industry representatives, and where appropriate, the FLM, are invaluable and are strongly encouraged. Prior to the
actual analyses, agreement on the databases 1o be used, modeling techniques to be applied, and the overall technical
approach helps avoid misundersiandings concerning the final resulis and may reduce the later need for additional
analyses. The preparation of a written modeling protocol that is vetted with the appropriate reviewing authority helps
to keep misunderstandings and resource expenditures at a minimum.

d. The identification of preferred models in this Guideline should not be construed as a determination that the preferred
models identified here are 1o be permanently used to the exclusion of all others or that they are the only models available
for relating emissions to air guality. The mode! that most accurately estimates concentrations in the area of interest i3
always sought. However, designation of specific preferred models is needed to promote consistency in model selection
and application.

3.1 Preferred Models
3.1.1 Bhiscussion

a. The EPA has developed some models suitable for regulatory application, while other models have been submitted by
private developers for possible inclusion in the Guideline, Refined models that are preferred and required by the EPA

. L C . 2%
for particular applications have undergone the necessary peer scientific reviews 423

627

and model performance evaluation
SXercises that include statistical measures of model performance in comparison with measured air gquality data as

deseribed in section 2.1.1.

b. An American Society for Testing and Materials (ASTM) reference 28 provides a general philosophy for developing

and implementing advanced statistical evaluations of atmospheric dispersion models, and provides an exarple statistical
technique {o Hlustrate the application of this philosophy. Consistent with this approach, the EPA has determined
and applied a specific evaluation protocol that provides a statistical technique for evaluating model performance for

predicting peak concentration values, as might be observed at individual monitoring locations. 2

¢. When 2 single model is found to perform better than others, it is recommended for application as a preferred model
and Hsted in appendix A. If no one model is found to clearly perform better through the evaluation exercise, then the
preferred model Hsted in appendix A may be selected on the basis of other factors such as past use, public familiarity,
resource requirements, and availability. Accordingly, the models listed in appendix A meet these conditions:

i. The model must be written in a common programming language, and the executable(s) must run on a common
computer platform.

ii. The model must be documented in a user's guide or model formulation report which identifies the mathematics of
the model, data requirements and program operating characteristics at a level of detail comparable to that available for
other recommended models in appendix A,

iii. The model must be accompanied by a complete test dataset including input parameters and ouiput results. The test
data must be packaged with the model in computer-readable form.

iv. The model must be useful to typical users, e.g., state air agencies, for specific air quality control problems. Such users
should be able to operate the computer program{s) from available documentation.
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v, The model documentation must include a robust comparison with air guality data {and/or tracer measurements) or
with other well-established analytical techniques.

vi. The developer must be willing to make the model and source code available to users at reasonable cost or make
them available for public access through the Internet or National Technical Information Service. The model and its code
cannot be proprietary.

d. The EPA's process of establishing a preferred model includes a determination of technical merit, in accordance with
the above six items, including the practicality of the model for use in ongoing regulatory programs. Each model will
also be subjected to a performance evaluation for an appropriate database and to a peer scientific review. Models for
wide use (not just an isolated case) that are found to perform better will be proposed for inclusion as preferred models
in future Guideline revisions.

e. No further evaluation of a preferred model is required for a particular application if the EPA requirements for
regulatory use specified for the model in the Guideline are followed. Alternative models to those Hsted in appendix A
should generally be compared with measured air quality data when they are used for regulatory applications consistent
with recommendations in seotion 3.2,

3.1.2 Beguirements

a. Appendix A identifies refined models that are preferred for use in regulatory applications. If a model is required for a
particular application, the user must select a model from appendix A or follow procedures in section 3.2.2 for use of an
alternative model or techuigue. Preferred models may be used without a formal demonstration of applicability as long
as they are used as indicated in each mode! summary in appendix A. Further recommendations for the application of
preferred models to specific source applications are found in subsequent sections of the Guideline.

b. If changes are made to a preferred model without affecting the modeled concentrations, the preferred status of the
model 15 unchanged. Examples of modifications that do not affect concentrations are those made to enable use of a
different computer platform or those that only affect the format or averaging time of the model results. The integration
of a graphical user interface (GUT) to facilitate setting up the model inputs and/or analyzing the model results without
otherwise altering the preferred model code is another example of a modification that does not affect concentrations.
However, when any changes are made, the Regional Administrator must require a test case example io demonstrate that
the modeled concentrations are not affected.

¢. & preferred mods] must be operated with the options listed in appendix A for its intended regulatory application. If the
regulatory options are not apphed, the model is no longer “preferred.” Any other modification to a preferred model that
would result in a change in the concentration estimates likewise alters its status 5o that it is no longer a preferred model.
Lise of the modified model must then be justified as an alternative model on a case-by-case basis to the appropriale
reviewing authority and approved by the Regional Administrator.

d. Where the EPA has not identified a preferred model for a particular pollutant or situstion, the EPA may establish
# multi-tiered approach for making a demonstration required under P8I} or another CAA program. The mitial lier or
tiers may involve use of demonstration tools, screening models, screening techniques, or reduced-form modsls; while
the last tier may nvolve the use of demonstration tools, refined models or technigues, or alternative models approved
under section 3.2,

3.2 Alternative Models
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4.8 Medels for Carbon Monoxide, Lead, Sulfur Dioxide, Nitrogen Dioxide snd Primary Particalate Matter
4.1 Discussion

a. This section identifies modeling approaches generally used in the air guality impact analysis of sources that emit the
criteria pollutants carbon monoside (CO), lead, sulfur dioxide (809}, nitrogen dioxide (NO3), and primary particulates
(PMoand PMg).

b. The guidance in this section is specific o the application of the Gaussian plume models identified in appendix A,
Gaussian plume models assume that emissions and meteorology are in a steady-state, which is typically based on an
hourly time step. This approach results in a phune that has an hourty-averaged distribution of emission mass according to
a Gaussian curve through the plume, Though Gaussian steady-state models conserve the mass of the primary pollutant
throughout the plume, they can still take into account a limited consideration of first-order removal processes (2.g., wet
and dry deposition) and limited chemical conversion {e.g., Ol oxidation).

¢. Due to the steady-state assumption, Gaussian plume models are generally considered applicable to distances less than
50 km, beyond which, modeled predictions of plume impact are likely conservative. The locations of these impacts are
expected to be unreliable due to changes in meteorology that are likely to ocour during the travel time.

d. The applicability of Gaussian plume models may vary depending on the topography of the modeling domain, ie.,
simple or complex. Simple terrain is considered to be an area where terrain features are all lower in elevation than the
top of the stack(s) of the source(s) in question. Complex terrain is defined as terrain exceeding the height of the stack(s)
being modeled.

e. Gaussian models determine source impacts at discrete locations (receptors) for each meteorological and emigsion
scenario, and generally attempt o estimate concenirations at specific sites that represent an ensemble average of
numerous repetitions of the same “event.” Uncertainties in model estimates are driven by this formulation, and as noted
in section 2.1.1, evaluations of model accuracy should focus on the reducible uncertainty associated with physics and
the formulation of the model. The “irreducible” uncertainty associated with Gaussian plume models may be responsible

for variation in concentrations of as much as = 50 percent. 3% “Reducible” uncertainties '°

531

can be on 3 similar scale.

For example, Pasquil estimates that, apart from data input errors, maximum ground-level concentrations at a given
hour for a point source in flat terrain could be in error by 30 percent due 1o these uncertainties, Errors of 5 to 10 degrees
in the measnred wind direction can result in concentration ervors of 20 10 70 percent for a particular time and logcation,
depending on stability and station location. Such uncertainties do not indicate that an estimated concentration does not
ovour, only that the precise tme and locations are in doubt. Composite errors in highest estimated concentrations of 10
to 40 percent are found to be typical 32 33 However, estimates of concentrations paired in time and space with observed
concentrations are less certain.

{. Model evaluations and inter-comparisons should take these aspects of uncertainty info account. For a regulatory
application of a model, the emphasis of model evaluations is generally placed on the highest modeled impacts. Thus,
the Cox-Tikvart model evaluation approach, which compares the highest modeled impacts on several timescales, is
recommended for comparisons of models and measurements and model inter-comparisons. The approach includes

bootstrap technigues to determine the significance of various modsled predictions and increases the robustness of such

comparisons when the number of available measurements are limited, 335 macause of the unecertainty in paired modeled
and observed concentrations, any atiempts at calibration of models based on these comparisons is of questionable benefit
and shall not be done.
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4.2 Reguirements

a. For NAAQS compliance demonstrations under PSD, use of the screening and preferred models for the pollutants
tisted in this subsection shall be limited to the near-field at a nominal distance of 50 km or less, Near-ficld application
is consistent with capabilities of Gaussian plume models and, based on the EPA's assessment, is sufficient to address
whether a source will cause or contribute to ambient concentrations in excess of a NAAQS. In most cases, maximum
source impacts of inert pollutants will occur within the first 10 to 20 km from the source. Therefore, the EPA does
not consider a long-range transport assessment beyond 50 km necessary for these pollutants if a near-field NAAQS
compliance demonstration is reguired. 36

b. For assessment of PSD increments within the near-field distance of 50 km or less, use of the screening and preferred
models for the pollutants Hsted in this subsection shall be Hmited to the same screening and preferred models approved
for NAAQS compliance demonstrations.

¢. To determine if a compliance demonsiration for NAAQS and/or PSD increments may be necessary beyond 30 km (i.e.,
long-range transport assessment), the following screening approach shall be used to determine if a significant ambient
impact will socur with particnlar focus on Class I areas andfor the applicable receptors that may be threatened at such
distances.

i. Based on application in the near-ficld of the appropriate screening and/or preferred model, determine the significance
of the ambient impacts at or about 50 km from the new or modifying source. If a near-ficld assessinent is not available

or this initial analysis indicates there may be significant ambient impacts at that distance, then further assessment is
DECESEArY,

iL.d. For assessment of the significance of ambient impacts for NAAQS and/or PSI increments, there is not a preferred
model or screening approach for distances bevond 50 km. Thus, the appropriate reviewing authority {paragraph 3.0(b)}
and the EPA Regional Office shall be consulted in determining the appropriate and agreed upon screening technigue
to conduct the second level assessment. Typically, a Lagrangian model is most appropriate to use for these second
level assesstuents, but applicants shall reach agreement on the specific model and modeling parameters on a case-by-
case basis in consultation with the appropriate reviewing authority (paragraph 3.0(b)) and EPA Regional Office. When
Lagrangian models are used in this manner, they shall not include plume-depleting processes, such that model estimates
are considered conservative, as is generally appropriate for screening assessments.

4. In those situations where a cumulative impact analysis for NAAQS and/or PED increments analysis beyond 50 km is
necessary, the selection and use of an alternative model shall occur in agreement with the appropriate reviewing authority
{paragraph 3.0{b}) and approval by the EPA Regional Office based on the requirements of paragraph 3.2.2(e).

4.2.1 Screening Models and Techaigues

a. Where a preliminary or conssrvative estimate is desired, point source screening techniques are an acceptable approach
1o air gquality analyses.

b. As disonssed in paragraph 2.2(a), screening models or techniques are designed to provide a conservative estimate
of concentrations. The screening models used in most applications are the screening versions of the preferred models

for refined applications. The two screening models, AERSCREEN 3738 and CTSCREEN, are screening versions of

AERMOD {(American Metcorological Socicty (AMSYEPA Repulatory Model) and CTDMPLUS (Complex Terrain
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Dispersion Model Plus Algorithms for Unstable Situations), respectively. AERSCREEN is the recommended screening
model for most applcations in all types of terrain and for applications involving building downwash. For those

applications in complex terrain where the application involves a well-defined hill or ridge, CTSCREEN ¥ can be used.

c. Although AERSCREEN and CTSCREEN are designed to address a single-source scenario, there are approaches
that can be used on a case-by-case basis to address multi-source situyations using screening meteorclogy or other
conservative model assumptions. However, the appropriate reviewing authority (paragraph 3.0(b)) shall be consulted,
and concurrence obtained, on the protocol for modeling multiple sources with AERSCREEN or CTSCREEN to ensure
that the worst case is identified and assessed.

d. As discussed in section 4.2.3.4, there are also screening technigues built into AERMOD that use simplified or limited
chemistry assumptions for determining the partitioning of NGO and NG; for NO» modeling. These screening technigues
are part of the EPA's preferred modeling approach for NGOy and do not need to be approved as an aliernative model.

However, as with other screening models and techniques, their usage shall occur in agreement with the appropriate
reviewing authority (paragraph 3.0(b})).

¢. As discussed in section 4.2{c}{ii}, there are screening techniques needed for long-range transport assessments that
will typically involve the use of 2 Lagrangian model. Based on the long-standing practice and documented capabilitics
of these models for iongwmngeb transport assessments, the use of a2 Lagrangian model as a screening technigue for this
purpose does not need 1o be approved as an alternative model. However, their nsage shall ocour in consuliation with the
appropriate reviewing authority (paragraph 3.0(b)} and EPA Regional Office.

f. All screening models and techniques shall be configured to appropriately address the site and problem at hand. Close
attention must be paid to whether the area should be classified urban or rural in accordance with section 7.2.1.1. The
chimatology of the area must be studied to help define the worst-case meteorological conditions. Agreement shall be
reached between the model user and the appropriate reviewing authority (paragraph 3.0(b)) on the choice of the screening
model or technigque for cach analysis, on the input data and model settings, and the appropriate metric for satisfying
regulatory requirements,

4.2.1.1 AERSCREEN

a. Released in 2011, AERSCREEN is the EPA's recommended screening model for simple and complex terrain for
single sources including point sources, area sources, horizontal stacks, capped stacks, and flares. AERSCREEN runs
AERMOD in a screening mode and consists of two main components: 1) the MAKEMET program which generates a
site-specific matrix of meteorological conditions for input to the AERMOD model; and 2) the AERSCREEN command-
prompt interface.

b. The MAKEMET program generates a matrix of meteorological conditions, in the form of AERMOD-ready surface
and profile files, based on user-specified surface characteristics, ambient temperatures, minimum wind speed, and
anemometer height. The meteorological matrix is generated based on looping through a range of wind speeds, cloud
covers, ambient temperatures, solar elevation angles, and comvective velonity scales (w*, for convestive conditions enly}
based on user-specified surface characteristics for surface roughness {Z,), Bowen ratio (B,), and albedo (v). For unstable
cases, the convective mixing height (Zio) is caloulated based on w*, and the mechanical mixing height (£ is caloulated
for unstable and stable conditions based on the friction velocity, u*.

¢. For applications involving simple or complex terrain, AERSCREEN interfaces with AERMAP. AERSCREEN
also interfaces with BPIPPRM to provide the necessary building parameters for applications involving building
downwash using the Plume Rise Model Enhancements (PRIME) downwash algorithm. AERSCREEN generates inputs
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to ABRMOD via MAKEMET, AERMAP, and BPIPPRM and invokes AERMOD in a screening mode. The screening
mode of AERMOD forces the AERMOD model calculations to represent values for the plume centerline, regardiess
of the source-receptor-wind direction orientation, The maximum concentration output from AERSCREEN represents
a worst-case 1-hour concentration. Averaging-time scaling factors of 1.0 for 3-hour, 0.9 for 8-hour, 0.60 for 24-hour,
and 0.10 for annual concentration averages are applied internally by AERSCREEN to the lughest 1-hour concentration
caleulated by the model for non-area type sources. For area type source concentrations for averaging times greater than

one hour, the concentrations are equal to the 1-hour estimates. 37 40

4.2.1.2 CTSCREEM

a. CTSCREEN Y *! can be used to obtain conservative, vet realistic, worst-case estimates for receptors located on
terrain above stack height. CTSCREEN accounts for the three-dimensional nature of plume and terrain interaction
and requires detailed terrain data representative of the modeling domain. The terrain data must be digitized in the

same manner as for CTDMPLUS and a terrain processor is available, 42 CTSCREEN is designed to execute a fixed
matrix of meteorological values for wind speed (), standard deviation of horizontal and vertical wind speeds (#v, #w),
vertical potential temperature gradient (d#/dz), friction velocity (u*),» Monin-Obukhov length (1), mixing beight {z) asa
function of terrain height, and wind directions for both neutral/stable conditions and unstable convective conditions. The
maximurn concentration output from CTSCREEN represents a worst-case 1-hour concentration. Time-scaling factors
of 8.7 for 3-hour, 0.15 for 24-hour and 0.03 for annual concentration averages are applied internally by CTSCREEN
to the highest 1-honr concentration calculated by the model.

4.2.1.3 Screening in Complex Terrain

a. For applications utilizing AERSCREEN, AERSCREEN automatically generates a polar-grid receptor network with
spacing determined by the maximum distance to model. If the application warrants a different receptor network than that
generated by AERSCREEN, it may be necessary to run ABRMOD in screening mode with a user-defined network. For
CTSCREEN applications or AERMOD in screening mode outside of AERSCREEN, placement of receptors requires
very careful attention when modeling in complex terrain, Often the highest concentrations are predicted to occur under
very stable conditions, when the plume is near or impinges on the terrain. Under such conditions, the plume may be
quite narrow in the vertical, so that even relatively small changes in a receptor's location may substantially affect the
predicted concentration. Receptors within about a kilometer of the source may be even more sensitive to location. Thus,
a dense array of receptors may be required in some cases,

5. For applications involving AERSCREEN, AERSCREEN interfaces with AFRMAP to generate the receptor

elevations. For applications involving CTSCREEN, digitized contour data must be preprocessed 1o provide hill shape
parameters in suitable input format. The user then supplies receptor locations either through an interactive program
that is part of the model or directly, by using a text editor; using both methods 1o select receptor locations will generally
be necessary 1o assure that the maximum concentrations are estimated by either model. In cases where a terrain feature
may “appear to the phune” as smaller, multiple hills, it may be necessary to model the terrain both as a single feature
and as multiple hills to determune design concentrations.

c. Other screening techniques may be acceptable for complex terrain cases where established procedures 43 areused. The
user is encouraged 1o confer with the appropriate reviewing authority (paragraph 3.0(b)) if any unforeseen problems are
encountered, e.g., applicability, meteorclogical data, receptor siting, or terrain contour processing issues.

4.2.2 Refined Models
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a. A brief description of each preferred model for refined applications is found in appendix A. Also listed in that appendix
are availability, the model input requirements, the standard options that shall be selected when running the program,
and output options.

4.2.2.3 AERMOD

a. For a wide range of regulatory applications in all types of terrain, and for asrodynamic building downwash, the

required model is AERMOD. 4 45 rhe AEBRMOD regulatory modeling system consists of the AERMOD dispersion
model, the AERMET meteorological processor, and the AERMAP terrain processor. AERMOID is a steady-state
Gaussian plume mode] applicable to directly emitted air pollutants that employs best state-of-practice parameterizations
for characlerizing the meteorological influences and dispersion. Differentiation of simple versus complex ierrain is
snnecessary with AERMOD. In complex terrain, AFERMOD employs the well-known dividing-streamline concept in a
simplified simulation of the effects of plume-terrain interactions.

b, The AERMOD modeling system has been extensively evaluated across a wide range of scenarios based on numerous
field studies, including tall stacks in flat and complex terrain settings, sources subiect to building downwash influences,

and low-level non-buoyant sources. 27 These evaluations included several long-term field studies associated with
operating plants as well as several intensive tracer studies. Based on these evaluations, AERMOD has shown consistently
good performance, with “errors” in predicted versus observed peak concentrations, based on the Robust Highest
Concentration {(RHC) metric, consistently within the range of 10 to 40 percent (cited in paragraph 4.1{e}}.

c. AERMOD incorporates the PRIME algorithim to account for enhanced plume growth and restricted plume rise for

plumes affected by building wake effects. 4 The PRIME algorithm accounts for entrainment of plume mass inio the

cavity recirculation region, including re-entrainment of plume mass into the wake region beyond the cavity.

4. AERMOD incorporates the Buovant Line and Point Source {BLP) Dispersion model to account for buoyant

plume rise from line sources. The BLP option utilizes the standard meteorological inputs provided by the AERMET
meteorological processor,

¢. The state-of-the-science for modeling atrnospheric deposition is evolving, new modeling techniques are continually
being assessed, and their results are being compared with observations. Consequently, while deposition ireatment is
available in AERMOD, the approach taken for any purpose shall be coordinated with the appropriate reviewing
authority {paragraph 3.0(b)).

4.2.2.2 CTOMPLUS

2. If the modeling application involves an elevated point source with a well-defined hill or ridge and a detailed dispersion
analysis of the spatial pattern of plume impacts is of nterest, CTDMPLUS is available. CTDMPLUS provides greater
resolution of concentrations about the contour of the hill feature than does AERMOD through a different plume-terrain
interaciion algorithm.

4223000

a. If the modeling application involves determining the impact of offshore emissions from point, area, or line sources on
the air quality of coastal regions, the recommended model is the OCD (Offshore and Coastal Dispersion) Model. QCD
is a straight-line Gaussian model that incorporates overwaler plume transport and dispersion as well as changes that
ocour as the plume crosses the shoreline, OCT is also applicable for situations that involve platform building downwash.

ED_002374_00042612-00117



USCA Case #16-1314  Document 1717547 Fled: O2/12/2018 Page 45 of 52

4.2.3 Pollutant Specific Modeling Reguirements
4.2.3.1 Models for Carbon Monoxide

a. Models for assessing the impact of CO emissions are needed to meet NSR requirements to address compliance with
the CO NAAQS and to,determine localized impacts from transportations projects. Exaraples include evaluatingyeffects
of point sources, congested roadway intersections and highways, as well as the cumulative effect of numerous sources
of CO in an urban area.

b. The general modeling recommendations and requirements for screening models in section 4.2.1 and refined models
in section 4.2.2 shall be applied for CO modeling. Given the relatively low CO background concentrations, screening
technigues are lkely {0 be adequate in most cases. In applying these recommendations and requirements, the existing
1992 BEPA guidance for screening CO impacts from highways may be consulted. 47

4.2.3.2 Models for Lead

2. In January 1999 (40 CFR part 38, appendin 13), the EPA gave notice that concern about ambient lead impacts was
heing shifted away from roadways and toward a focus on stationary point sources. Thus, models for assessing the impact
of lead emissions are needed to meet NSR requirements 1o address compliance with the lead NAAQS and for 3IP
attainment demonstrations. The EPA has slso issued guidance on siting ambient monitors in the vicinity of stationary
point sources. 4 ror lead, the SIP should contain an air quality analysis to determine the maximum rolling 3—month
average lead concentration resulting from major fead point sources, such as smeliers, gasoline additive plants, ete. The

EPA has developed a post-processor to caloulate rolling 3-month average concentrations from model output. 4 General
56

guidance for lead S5IP development is also available.
b. For major lead point sources, such as smeliers, which contribute fugitive emissions and for which deposition is
important, professional judgment should be used, and there shall be coordination with the appropriate reviewing

anthority {paragraph 3.0(b}}. For most applications, the general requirements for screening and refined models of section
4.2.1 and 4.2.2 are applicable to lead modeling.

4.2.3.3 Models for Sulfur Dioxide

a. Models for 30y are needed to meet NSR requirements to address compliance with the SO; NAAQS and PSD

increments, for SIP attainment demonstrations, 31 and for characterizing current air quality via modeling. 5k is one

of a group of highly reactive gases known as “oxides of sulfur” with largest emissions sources being fossil fuel combustion
at power plants and other industrial facilities.

b, Given the relatively inert nature of 80 on the short-term time scales of interest (i.e., 1-hour) and the sources of
503 (i.e., stationary point sourses), the general modeling requirements {or screening models in section 4.2.1 and refined
models in section 4.2.2 are applicable for 8O, modeling applications. For urban areas, AERMOD automatically invokes
a half-life of 4 hours > to Sy, Therefore, care must be taken when determining whether a source is urban or rural {see
section 7.2.1.1 for urbanfrural determination methodology).

4.2.3.4 Models for Mitrogen Dioxide
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d. Other sources. That portion of the background attributable to all other sources {e.g., natural sources, ruinor and distant
major sources) should be accounted for through use of ambient monitoring data and determined by the procedures
found in section 8.3.2 in keeping with climinating or reducing the source-oriented impacts from nearby sources to avoid
potential double-counting of modeled and monitored contributions.

8.4 Meteorological Input Data
8.4.1 Discussion

a. This subsection covers meteorological input data for use in dispersion modeling for regulatory applications and is
separate from recommendations made for photochemical grid modeling. Recommendations for meteorclogical data
for photochemical grid modeling applications are outlined in the latest version of EPA’s Modeling Guidance for

Demonstrating Attainment of Alr Quality Goals for Ozone, PM2.5, and Regional Haze. 59 In cases where Lagrangian
models are applied for regulatory purposes, appropriate meteorological inputs should be determined in consultation
with the appropriate reviewing authority {paragraph 3.0(b)}.

b. The meteorclogical data used as input to a dispersion model should be selected on the basis of spatial and
climatological (temporal) representativeness as well as the ability of the individual parameters selected to characterize
the transport and dispersion conditions in the area of concern. The representativeness of the measured data is dependent
on numerous factors including, but not Hmited to: (1) The proximity of the meteorological monitoring site to the area
under consideration; {2} the complexity of the terrain; {3) the exposure of the meteorological monitoring site; and {4)
the period of time during which data are collected. The spatial representativeness of the data can be adversely affected
by large distances between the source and receptors of interest and the complex topographic characteristics of the area,
Temporal representativeness is a function of the year-io-year variations in weather conditions. Where appropriate, data
representativencss should be viewed in terms of the appropriateness of the data for constructing realistic boundary layer
profiles and, where applicable, three-dimensional meteorological fields, as described in paragraphs (¢} and (d) of this
subsection

¢. The meteorological data should be adequately representative and may be site-specific data, data from a nearby
National Weather Service (NWE) or comparable station, or prognostic meteorological data, The implementation of
NWE Automated Surface Observing Stations (ASOS) in the early 1990's should not preclude the use of NWS ASOS data
if such a station is determined 1o be representative of the modeled area. 93

4. Model input data are normally obtained either from the NWS or as part of a site-specific measurement program.
State climatology offices, local universities, FAA, military stations, industry, and pollution control agencies may also be
sources of such data. In specific cases, prognostic meteorological data may be appropriate for use and obtained from
similar sources. Some recommendations and requirements for the use of each type of data are included in this subsection.

%.4.2 Recommendations and Reguiroments

a. AERMET ** shall be used to preprocess all meteorological data, be it observed or prognostic, for use with

AERMOD in regulatory applications. The AERMINUTE %5 processor, in most cases, should be used to process 1-
minute ASOS wind data for input to AERMET when processing NWS ASOS sites in AERMET. When processing
proguostic meteorological data for AERMOD, the Mesoscale Model Interface Program (MMIF) 193 should be used
to process data for input to AERMET. Other methods of processing prognostic meteorclogical data for input to
AERMET should be approved by the appropriate reviewing authority. Additionally, the following meteorological

preprocessors are recommended by the EPA: PCRAMMET, % MPRM, %7 and METPRO.”® PCRAMMET is the
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recommended meteorological data preprocessor for use in applications of OCD employing hourly NWS data. MPRM
is the recommended meteorological data preprocessor for applications of OCID employing site-specific meteorological

data. METPRO is the recommended meteorclogical data preprocessor for use with CTDMPLUS. 9

b. Regulatory application of ABRMOD necessitates careful consideration of the meteorological data for input to
AFRMET. Data representativeness, in the case of AERMOD, means utilizing data of an appropriate type for
constructing realistic boundary layer profiles. Of particular importance is the requirement that all meteorological
data used as input to AERMOD should be adequately representative of the transport and dispersion within the
analysis domain. Where surface conditions vary sigaificantly over the analysis domain, the emphasis in assessing
representativeness should be given to adequate characterization of transport and dispersion between the source(s) of
concern and areas where maximum design concentrations are anticipated to occur, The EPA recommends that the
surface characteristics input to ABRMET should be representative of the land cover in the vicinity of the meteorological
data, L.e., the location of the meteorological tower for measured data or the representative grid cell for prognostic data.

Therefore, the model user should apply the latest version AERSURFACH, 100 101 pere applicable, for determining
surface characteristics when processing measured meteorological data through AERMET. In areas where it is not
possible to use AERSURFACE output, surface characteristics can be determined using techniques that apply the same
analysis s AERSURFACE. In the case of prognostic meteorological data, the surface characteristics associated with the

prognostic meteorological model output for the representative grid cell should be used. W02 193 pyrthermore, since the
spatial scope of each variable could be different, representativeness should be judged for cach variable separately. For
example, for a variable such as wind direction, the data should ideally be collected near plume height to be adequately
representative, especially for scurces located in complex terrain. Whereas, for a variable such as temperature, data
from a station several kilometers away from the source may be considered to be adeguately representative. More
mformation about meteorological data, representativeness, and surface characteristics can be found in the AERMOD

Implementation Guide. 76

¢. Regulatory application of CTDMPLUS requires the input of multi-level measurements of wind speed, direction,
temperature, and turbulence from an appropriately sited meteorological tower. The measurements should be obtained
up to the representative plume height(s) of interest. Plume heighis of interest can be determined by use of scresning
procedures such as CTSCREEN. '

d. Regulatory apphlication of OCD requires meteorological data over land and over water. The over land or surface

data, processed through PCRAMMET % or MPRM, % that provides hourly stability class, wind direction and speed,
ambient temperature, and mixing height, are required. Data over water requires hourly mixing height, relative humidity,
air temperature, and water surface temperature. Missing winds are substituted with the surface winds. Vertical wind
direction shear, vertical temperature gradient, and turbulence intensities are optional.

e ‘The model user should acquire enough meteorological data 1o ensure that worst-case meteorological conditions
are adequately represented in the model resulis. The use of 5 years of adequately representative NWS or comparable
meteorslogical data, at least | vear of site-specific, or at least 3 years of prognostic meteorological data, are required. If
1 year or more, up to § years, of site-specific data are available, these data are preferred for use in air quality analyses.
Depending on completeness of the data record, consecutive years of NWSE, site-specific, or prognostic data are preferred.
Such data must be subjected to quality assurance procedures as described in section 8.4.4.2.

ADD46 "

ED_002374_00042612-00120



USCA Case #16-1314  Document 1717547 Fled: O2/12/2018 Page 49 of 52

f. Objective analysis in meateorclogical modeling is to improve meteorclogical analyses (the “first guess field™) used as
invitial conditions for prognostic meteorological models by incorporating information from meteorological observations.
Drirect and indirect {using remote sensing techniques) observations of temperature, humidity, and wind from surface and
radiosonde reports are commonly emploved to improve these analysis flelds. For long-range transport applications, it
is recommended that objective analysis procedures, using direct and indirect meteorological observations, be employed
in preparing input fields to produce prognostic meteorological datasets. The length of record of observations should
conform to recommendations outlined in paragraph 8.4.2{e) for prognostic meteorological model datasets.

8.4.3 Mational Weather Service Data

8.4.3.1 Discussion

a. The NWS meteorclogical data are routinely available and familiar to most model users. Although the NWS does
not provide direct measurements of all the needed dispersion model input variables, methods have been developed and
successfully used 1o translate the basic NWS data to the needed model input. Site-specific measurements of model input
parameters have been made for many modeling studies, and those methods and techniques are becoming more widely
applied, especially in situations such as complex terrain applications, where available N'WS data are not adequately
representative. However, there are many modeling applications where WWS data are adequately representative and the
apphications still rely heavily on the NWS data.

b. Many models use the standard hourly weather observations available from the National Centers for Environmental

Information (NCEL. " These observations are then preprocessed before they can be used in the models. Prior to the
advent of ABCGS in the early 1990, the standard “hourly” weather observation was a human-based observation reflecting
a single 2-minute average generally taken about 10 minutes before the hour. However, beginning in January 2000 for
first-order stations and in March 2005 for all stations, the NCEI has archived the 1-minute ASOS wind data (e, the

rolling Z-minute average winds) for the NWS ASOS sites. The AERMINUTE processor % was developed to reduce
the number of calm and missing hours in AERMET processing by substituting standard hourly observations with full
hourly average winds calculated from l-minute ASOS wind data.

#.4.3.2 Recommendations

a. The preferred models listed in appendix A all accept, as input, the WWS§ meteorological data preprocessed into model
compatible form. I NWS data are judged to be adequately representative for a specific modeling application, they may
be used. The NCEI makes available surface '™ % and upper air 106 meteorologival data online and in CD-ROM
format. Upper air data are also available at the Earth System Research Laboratory Global Systems Divisions Web site
{hitp/fesrlnoaa.govigsd).

b, Although most NWES wind measurements are made at a standard height of 10 m, the actual ancmometer height should
be used as input to the preferred meteorological processor and model.

¢. Standard hourly NWS§ wind directions are reported to the nearest 10 degrees. Due to the coarse resolution of these
data, a specific set of randomly generated pumbers has been developed by the EPA and should be used when processing
standard hourly NWS data for use in the preferred EPA models to ensure a lack of bias in wind direction assignments
within the models.
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d. Beginning with vear 2000, NCEI began archiving 2-minute winds, reported every minute to the nearest degree for
NWS ASOS sites. The AERMINUTE processor was developed to read those winds and calculate hourly average winds
for input to AERMET. When such data are available for the NWS ASOS siie being processed, the AERMINUTE
processor should be used, in most cases, to calculate hourly average wind speed and direction when processing NW3

ASOS data for input to AERMOD. 93

¢. Data from universities, FAA, military stations, industry and pollution control agencies may be used if such data are
equivalent in accuracy and detail {e.g., siting criteria, frequency of observations, data completeness, etc.) to the NWS
data, they are judged 1o be adequately representative for the particular application, and have undergone quality assurance
checks.

f. After valid data retrieval requirements have been met, 107 large number of hours in the record having missing
data should be treated according to an established data substitution protocol provided that adequately representative

alternative data are available. Data substitution guidance is provided in section 3.3 of reference. 197 1 5o representative
alternative data are available for substitution, the absent data should be coded as missing using missing data codes
appropriate to the applicable meteorclogical pre-processor. Appropriate model options for treating missing data, if
available in the model, should be employed.

8.4.4 Site-Specific Data
8.4.4.1 Discussion

. Spatial or geographical representativeness is best achieved by collection of all of the needed model input data in
close proximity to the actual site of the source(s). Site-specific measured data are, therefore, preferred as model input,
provided that appropriate instrumentation and quality assurance procedures are followed, and that the data collected
are adequately representative (free from inappropriate local or microscale influences) and compatible with the input
requirements of the model to be used. 1t should be noted that, while site-specific measurements are frequently made “on-
property” (i.e., on the source’s premises), acquisition of adeguately representative site-specific data does not preclude
collection of data from a location off property. Conversely, collection of meteorclogical data on a source's property
does not of itself guarantee adequate representativencss. For help in determining representativeness of site-specific
measurements, techaical guidance 07 is available. Site-specific data should always be reviewed for represesntativeness
and adequacy by an experienced meteorologist, atmospheric scientist, or other gualified scientist in consultation with
the appropriate reviewing authority {paragraph 3.0(h}).

8.4.4.2 Recommendations

a. The EPA guidance 17 provides recommendations on the collection and use of site-specific meteorological data.
Recommendations on characteristics, siting, and exposure of meteorological instruments and on data recording,
processing, completeness requirements, reporting, and archiving are also included. This publication should be used
as a supplemeut 1o viher lmited guidasce oo these subjects. L8 Y yaited information on quality assurance

is also available. 117

As a minimum, site-specific measurements of ambient air temperature, transport wind speed
and direction, and the variables necessary to estimale atmospheric dispersion should be available in meteorological
datasets to be used in modeling. Care should be taken to ensure that meteorological instruments are located to provide
an adeguately representative characterization of pollutant transport between sources and receptors of interest. The
appropriate reviewing authority (paragraph 3.0(b}} is available to help determine the appropriatencss of the measurement
locations.
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i. Solar radiation measurements. Total solar radiation or net radiation should be measured with a reliable pyranometer

or net radiometer sited and operated in accordance with established site-specific meteorological guidance. 167 110

ii. Temperature measurements. Temperature measurements should be made at standard shelter height (2m) in accordanee

with established site-specific meteorological guidance. 107

iti. Temperature difference measurements. Temperature difference (DT) measurements should be obtained using
matched thermometers or a reliable thermocouple system to achieve adequate accuracy. Siting, probe placement, and
operation of DT systems should be based on guidance found in Chapter 3 of reference 107 and such guidance should be
followed when obtaining vertical temperature gradient data. AERMET may employ the Balk Richardson scheme, which
requires measurements of temperature difference, in leu of cloud cover or insolation data. To ensure correct application
and acceptance, AERMOD users should consult with the appropriate reviewing authority (paragraph 3.0(b); before
using the Bulk Richardson scheme for their analysis.

iv. Wind measurements. For simulation of plume rise and dispersion of a plume emitted from a stack, characterization
of the wind profile up through the layer in which the plume disperses is desirable. This is especially important in complex
terrain andfor complex wind situations where wind meascerements at heights up to hundreds of meters above stack
base may be reguired in some circumstances. For tall stacks when site-specific data are needed, these winds have been
obtained traditionally using meteorological sensors mounted on tall towers. A feasible alternative to tall towers is the
use of meteorological remote sensing instruments {(2.g., acoustic sounders or radar wind profilers) to provide winds aloft,
coupled with 10-meter towers to provide the near-surface winds. Note that when site-specific wind measurements are
used, AERMOD, at 2 minimum, requires wind observations at a height above ground between seven times the local
surface roughness height and 160 m. (For additional requirements for AERMOD and CTDMPLUS, see appendix A}
Specifications for wind measuring instrurnents and systems are contained ia reference 107.

b. All processed site-specific data should be in the form of hourly averages for input to the dispersion model.

i. Turbulence data. There are several dispersion models that are capable of using direct measurements of turbulence
{wind fluctuations} in the characterization of the vertical and lateral dispersion {e.g., CTDMPLUS or AERMOD). When
turbulence data are used to directly characterize the vertical and lateral dispersion, the averaging time for the turbulence
measurements should be 1 hour. For technical guidance on processing of turbulence parameters for use in dispersion
modeling, refer to the user's guide to the meteorslogical processor for each model (see section 8.4.2{a}).

ii. Stability categories. For dispersion models that employ P~G stability categories for the characterization of the vertical
and lateral dispersion, the P-( stability categories, as originally defined, couple near-surface measurements of wind speed
with subjectively determined insolation assessments based on hourly cloud cover and ceiling height observations. The
wind speed measurements are made at or near 10 m. The insolation rate is typically assessed using observations of cloud

cover and ceiling height based on criteria outlined by Turner. 72 1t is recommended that the P-G stability category be
estimated wsing the Turner msthod with site-specilic wind speed measured at or gear 10 moand representative cloud cover
and ceiling height. Implementation of the Turner method, as well as considerations in determining representativeness of
cloud cover and ceiling height in cases for which site-specific cloud observations are unavailable, may be found in section
& of reference 107. 1n the absence of requisite data to implement the Turner method, the solar radiation/delia-T (SRDT)
method or wind fluctustion statistics (i.e., the #g and # 4 methods) may be used.

#i1. The SRDT method, described in section 6.4.4.2 of reference 107, is modified slighily from that published from earlier

work ! and has been evaluated with three site-specific databases. Y2 The two methods of stability classification that
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use wind fluctuation statistics, the #g and #, methods, are also described in detail in section 6.4.4 of reference 107

{note applicable tables in section §). For additional information on the wind fluctuation methods, several references are

available, 113 114 115 116

¢. Missing data substitution. After valid data retrieval requirements have been met, 7 hours in the record having missing
data should be treated according to an established data substitution protocol provided that adequately representative
alternative data are available. Such protocols are usually part of the approved monitoring program plan. Data
substitution guidance is provided in section 3.3 of reference 107, If no representative alternative data are available
for substitution, the absent data should be coded as missing, using missing data codes appropriate to the applicable
meteorclogical pre-processor. Appropriate model options for treating missing data, if available in the model, should
be employed.

#.4.% Prognostic Meteorological Data
8.4.5.1 Discussion

a. For some modeling applications, there may not be a represeniative NWS or comparable meteorclogical station
available (e.g., complex terrain), and it may be cost prohibitive or infeasible 1o collect adequately representative site-
specific data. For these cases, it may be appropriate to use prognostic meteorological data, if deemed adeqguately
representative, in a regulatory modeling apphication. However, if proguostic meteorclogical data are not representative
of transport and dispersion conditions in the area of concern, the collection of site-specific data is necessary.

b. The EFA has developed a processor, the MBMIF, 102 44 process MMS5 (Mesoscale Model 53 or WRF (Weather
Rescarch and Forecasting) model data for input to various meodels including AERMOD. MMIF can process data for
input to AERMET or AERMOD for a single grid cell or multiple grid cells. MMIF output has been found to compare

favorably against observed data (site-specific or NWE). 17 Specific guidance on processing MMIF for AERMOD can
be found in reference 103, When using MMIF 1o process progrostic data for regulatory applications, the data should be
processed to generate AERMET inputs and the data subsequently processed through AERMET for input to AERMOD.
If an alternative method of processing data for input to AERMET is used, it must be approved by the appropriate
reviewing authority {paragraph 3.0(b}).

8.4.5.2 Becommendations

a. Prognostic model evaluation. Appropriate effort by the applicant should be devoted to the process of evaluating
the prognostic meteorological data. The modeling data should be compared to NWS observational data or other
comparable data in an effort to show that the data are adequately replicating the observed meteorological conditions of
the time periods modeled. An operational evaluation of the modeling data for all model vears (¢, statistical, graphical)

should be completed. 0 The use of output from progaostic mesoscale meteorological models is contingent upon the
concurrence with the appropriate reviewing authority (paragraph 3.0(b)) that the data are of acceptable quality, which
can be demonstrated through statistical comparisons with meteorclogical observations aloft and at the surtace at several
appropriate locations. 60

b. Representativencss, When processing MMIF data for use with ABRMOD, the grid cell used for the dispersion
modeling should be adequately spatially representative of the analysis domain. In most cases, this may be the grid cell
containing the emission source of interest. Since the dispersion modeling may involve multiple sources and the domain
may cover several grid cells, depending on grid reschution of the prognostic model, professional judgment may be needed
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Code of Federal Regulations
Tithe 40, Protection of Environment
Chapter 1. Bovirenmental Protection Agency (Refs & Annos)
Subchapter C. Alr Programs

Part 53, Requirements for Preparation, Adoption, snd Submittal of Implementation Plans (Refs &

ADNas)
Subpart BB, Data Reguirements for Characterizing Alr Quality for the Primary s, Nasgs (Refs &
Annosd

40 CF.R § 511203
§ 511208 Alr agency requirements,

Effective: September 21, 2015
Curreniness

{a} The air agency shall submit a list of applicable SOy sources identified pursuant to § 51,1202 located in iis jurisdiction

to the EPA by January 15, 2016, This list may be revised by the Regional Administrator after review based on available
S0 emissions data.

{b) For each source area subject to requirements for air quality characterization, the air agency shall notify the EPA by
July I, 2016, whether it has chosen to characterize peak 1-hour SOy concentrations in such area through ambient air
quality monitoring; characterize peak I-hour 8Os concentrations in such area through air quality modeling techniques;
or provide federally enforceable emission limitations by January 13, 2017 that Hmit emissions of applicable sources to
less than 2,000 tpy, in accordance with paragraph {(e) of this section, or provide documentation that the applicable source
has permanently shot down. Emission bmits in acoordance with paragraph (e) of this section may be established in leu
of conduciing monitoring or modeling unless, in the judgment of the air agency or the EPA Regional Administrator,
the area warrants further air quality characterization even with the establishment of any new emission limit{s}. If the aw
agency has chosen to establish requirements to limit enussions for apphicable sources in an area, the notification from
the air agency shall describe the requirements and emission lmits the air agency intends to apply. For any area with
multiple applicable sources, the air agency (or air agencies if a mudti-state area) shall use the same technique (monitoring,
modeling, or emissions mitation) for all applicable sources in the area. If multiple air agencies have applicable sources
in an area, the air agencies must consult with each other to employ a commen technigus for the area.

(¢} Monitoring. For each arca identified in the notification submitted pursuant to paragraph (b} of this section as an
area for which SO» concentrations will be characterized through ambient monitoring, the required monitors shall be
sited and operated either as SLAMS or in a2 manner eguivalent to SLAMS. In either case, monitors shall meet applicable
criteria in 40 CFR part 38, appendices 4, C, and E and their data shall be subject to data certification and reporting
requirerners as prescribed in S0 CFR 3805 wad 53816, These requiremnents include yuariedy repoiling of wonitoring
data to the Air Quality System, and the annual certification of data by May 1 of the following year.

{1} The air agency shall include relevant information about monitors used to meet the requirements of this paragraph
{c} in the air agency's Annual Monitoring Network Plan required by 40 CFR 38,10 due July 1, 2016, The air agency
shall consult with the appropriate EPA Regional Office in the development of plans to install, supplement, or

(FPage 125 of Total ADD51

ED_002374_00042612-00125



USCA Case #16-1314  Document 1717547 Fled: O2/12/2018 Page 54 of 52

maintain an appropriate ambient 503 menitoring network pursuant to the requirements of 40 CFR part 58 and
of this subpart.

{23 All existing, new, or relocated ambient monitors intended to meet the requirements of this paragraph {c) must
be operational by January 1, 2017 and must be operated continuvally until approved for shut down by EPA.

(3} Any 807 monitor identified by an air agency in its approved Annual Monitoring Network Plan as having the
purpose of meeting the requirements of this paragraph (¢} that: Is not located in an area designated as nonattainment
as the 2010 530, NAAGSE is not also being used 1o satisfy other ambient 8O minimum monitoring requirements
Bsted in 40 CFR part 5%, appendix 13, section 4.4; and is not otherwise required as part of a 8IP, permit, attainment
plan or maintenance plan, may be eligible for shut down upon EPA approval if it produces a design value no greater
than 50 percent of the 2010 80, NAAGS from data collected in either its first or second 3-year period of operation.
The air agency must receive EPA Regional Administrator approval of a request 1o cease operation of the monitor
as part of the EPA's action on the Annual Monitoring MNetwork Plan under 43 CFR 58.10 prior to shutting down
any qualifving monitor under this paragraph {c).

{d) Modeling. For each area identified in the notification submitted pursuant to paragraph (b) of this section as an area
for which 8Oy concentrations will be characterized through air quality modeling, the air agency shall submit by July 1,
2016, a technical protocol for conducting such modeling to the Regional Administrator for review. The air agency shall
consult with the appropriate EPA Regional Office in developing these modeling protocols.

{1} The modeling protocol shall include information about the modeling approach to be followed, including but
not Hmited to the model to be used, modeling domain, receptor grid, emissions dataset, meteorological dataset and
how the air agency will account for background §O» concentrations,

(2) Modeling analyses shall characterize air guality based on either actual 5O, emissions from the most recent 3
years, or on any federally enforceable allowable emission limit or limits established by the air agency or the EPA
and that are effective and require compliance by January 13, 2017.

{3} Bxcept as provided by § 31,1204, the air agency shall conduct the modeling analysis for any applicable source
identified by the air agency pursuant to paragraph (a) of this section, and for its associated area and any nearby
area, as applicable, and submit the modeling analysis to the EPA Regional Office by January 13, 2017,

{¢) Federally enforceable requirement to Hmit 80, emissions to under 2,000 tons per vear. For cach area identified in the
notification submitted pursuant to paragraph (b} of this sectionas an area for which the air agency will adopt federally
enforceable requirements in Hew of characterizing air quality throngh monitoring or modeling, the air agency shall submix
documentation to the EPA by January 13, 2017, showing that such requirements have been adopted, are in effect, and
been made federally enforceable by Januwary 13, 2017, through an appropriate legal mechanism, and the provisions either:

(1} Require the applicable sources in the area 1o emit less than 2,000 tons of 8G9y per vear for calendar year 2017
and thereafter; or
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(2 Document that the applicable sources in the ares have permanently shut down by January 13, 2017

SOURCE: 38 FR 22398, Nov. 25, 1971, 52 FR 24712, July 1, 1987; 33 FR 14249, April 17, 1990; 56 FR 42219, Aug. 26,
1991; 57 FR 32334, July 21, 1992; 37 FR S2987, Nov. 5, 1992; 58 FR 38821, July 20, 1593; 60 FR 40100, Aug. 7, 1995,
67 FR 8328, Feb. 24, 1997, 82 FR 43801, Aug. 15, 1997, 82 FR 44903, Aug. 25, 1997, 63 FR 24433, May 4, 1994; &4
FROI5763, July 1, 1999; 63 FR 43532, Fuly 24, 2000; 72 FR 28813, May 22, 2007, 80 FR 51087, Aug. 21, 20135, unless
otherwise noted.

AUTHORITY: 22 UL 18142 T80 1401 TeT g,

Current through February 8, 2018; 83 FR 5572,

Had of Dovement £ 3018 Thonwon Reuters. No claim to original U5, Governrsent Works,
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-5.281 Gontrod of Sulfur Dloxide Emissions, 10 MO ADC 10-8.289

Missourt Code of State Regulations Currentness
Title 10, Department of Natural Resources
Diviston 10 - Alr Conservation Commission
Chapter 6 - Alr Quality Standards, Definitions, Sampling and Reference Methods snd Alr Pollution
Control Regulations for the Entive State of Missour

10 Mo. Code of State Regulations 10-6.261

10 CSR 10-6.261 Control of Sulfur Dioxide Emissions

PURPOSE: This rule establishes requirements for emission units emitting sulfur dioxide (S0;). These vequirements are
necessary o comply with the one (1 )-hour 80 National Ambient 4ir Quality Standard (NAAQS) and o maintain existing
SO0 regudatory requirements previously found in 10 CSR HRG.260 that were in place priov to the extablishment of the one
(1 J-hoyr SOy NAAQS. The rule consolidates, streamiines, and updates existing regulatory requirements in accordance with
336,573, BEMo. The evidence supporting the need for this proposed rulemalking, per 536.016, RSMo, is o June 22, 2010,
Federal Regivter rule that established g new one (1 J-hour 503 standard and an August 5, 2013, Fedeval Register rude thar
established one ({ )-hour SO nongtiainment areas,

(1) Applicability. This rule applies to any source thai emits sulfur diozide (804}, The following exceptions apply to any
source not listed in Table § of this rule. Upon request of the director, owners or operators must furnish the director
wformation to confirm that an exception criterion is met.

(A} Individual units fueled exclusively with natural gas {as defined in 48 CFR 72.2) or liquetied petroleum gas as
defined by American Society for Testing and Materials (ASTM) International or any combination of these fuels
as of December 31, 2016;

{8} Individual indirect heating units with a rated capacity less than or egual to three hundred fifty thousand British
thermal units (350,000 Brus) per hour actual heat input; or

(T Individoal units sabject to 2 more restrictive 8Oy emission Hmit or more restrictive fuel salfur content lmit
urder -

110 OS8R 106070, or

2. Any federally enforceable permit.

{2} Definitions. Definitions of certain terms specified in this rule may be found in H3 OSSR 10-6.020,

{3} General Provisions.

(FPage 128 ADD54
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(A} 505 Emission Limits. No later than January 1, 2017, owners or operators of sources and units listed in Table |
of this rule must limit their 5Oy emissions as specified. As of the effective date of this rule, owners or operators of
sources listed in Table I of this rule must it their 8O, emissions as specified.

Table I - Sources with SO, cmission Hmits necessary to address the
one {1 rhour SO National Awmblent Aly Quality Standayd [FNa]
[FNa)

. Any Table { sourcefunit fueled by coal, diesel, or fuel oil shall require an 80, Continuous Emission Monitoring

System (CEMS) and owners or operators must follow all applicable requirements per subparagraph OWE)LB. of

this rale. Any source/unit that is fueled by natural gas (or changes fuels to natural gas no later than January 1

2

2017} shall no longer require SOy CEMS for such units beginning with the completion date of the fuel change to

natural gas.

Source Souree Emission Limit Averaging Time
[ 1K per Sourcef
Unit (Founds
8 per Hour)

Ameren Missouri 0710003 44,837 24-hour

Labadie Energy block average
Center
Ameren Missouri 1890010 7,371 24-hour
»»»»»»» Meramee Energy block average
Center
Ameren Missouri 0990016 13,600 Z4-hour
— Rush Island biock average
Energy Center
Independence 0950050 Matural gas NA NA MNA
Power and Light — Matural gas
Blue Valley Station MNatural gas
Unit 1 Unit 2 Unit
3
Kansas City Power (930022 785 Natural 30-day rolling
and Light Co. gas Natural MNA MNA MNA.
------- Hawthorn gas Matural gas
Station Boiler
#5 Combustion
turbine 7
Combustion
turbing 8
Combustion
turbine 9
Kansas City Power 0950031 1,468.17 1,447.01 30-day rolling

and Laght Co,
Sibley Generating
Station Boiler #1
Boiler #2 Boiler #3

10,632.02

30-day rolling
A0-day rolling
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Veolia Energy 0950021 0.5351.80.5 ! hour
Kansas City Ing, — hour 1 hour
Grand Ave, Station

Boiler 1A Boiler 6

& 8 Boiler 7
Table 11 - Sources subject to SOy emission Hmits in place prior to 2010
Source Source Fanission Limit per Averaging Time
D Source (Pounds 80>
per Million Btus
Actual Heat Input)
Associated Electric 1510002 6.7 3 hours
Coop, Inc. —
Chamois Plant
Empire District 8970001 12.0 3 hours
Electric Company
— Asbury Plant
MNew Madrid Power 1430004 16.0 3 hours
Plant — Marston
Thomas Hill 1750061 8.0 3 hours
Energy Center
Power Division
»»»»»»»» Thomas Hill
University 0150004 8.0 3 hours
of Missouri
{MU) Columbia
Power Plant
Kansas City Power 0830001 39 24 hours
and Light Co.
Monirose
Generating Station
Ameren Missouri 1830001 4.8 Daily average,
— Stoux Plant 00:01 1o 24:00
Droe Run Company (530009 8,650 pounds I-hour test
— Buick Resource SO/ repeated 3 times

Recycling Facility

(B) Owners or operators of indirect heating sources with a total capacity, excluding exempt units, greater than
three hundred fifty thousand British thermal units (350,000 Btus) per hour actual heat input must Hmit their SOy
ernissions as follows:
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AUTHORITY: section 643050, REMo Supp. 2013, [FMa] Original rule filed April 10, 2013, effective Nov. 30, 2015,
[FNal
. Original authority: 643,050, REMo 1985, amended 1972, 1992, 1993, 1995, 201 1.

Current through December 31, 2017

10 Mo. Code of State Regulations 10-6.261, 10 MO ADC 10-6.261
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